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PRIVATISING CONSUMER COMPLAINTS

An Analysis of a Patient’'s Complaints Procedure irthe
Netherlands

Dr. Ubaldus de VRIES

ABSTRACT

This article analyzes a type of ADR seeking to lvesoomplaints of consumers
and in particular of hospital patients. In doing,gbaims to establish how this type of
procedure differs from “normal” litigation and whiy proves to be successful. It aims to
show that its success is not only due to practicadsiderations, such as time, money
and informality but that there is also a more pipied reason. This reason relates to
the appeal of the citizen’s self-empowerment inage where individuals constantly
move from the public realm as citizens towardspitieate realm as consumers.

OZET
Bu makale, Hollanda'daki tuketicilerin, 06zelliklee dhasta sikayetlerinin

¢6zumlenmesinde uygulanmakta olan bir alternatibgmazlik ¢6zimi (ADR) turini
incelemektedir. Bunu yaparken, bu tarz amazliklarin nasil dier "normal”

Y The author lectures at the Department of Legalofhén the Faculty of Law of Utrecht
University. He graduated in law at Leiden Universind holds his PhD from Dublin City
University (Ireland). He can be contacted at: B.deM@law.uu.nl.. An earlier version of this
article was previously published as De VRIEs “Citizens, Consumers and Conflicts — A
descriptive analysis of a consumer complaints ploeein the light of the changing nature of law
and the judicial process” In: AiaN HOEK, ET AL, (ed.) Multilevel Governance in Enforcement
and Adjudication, Intersentia, Antwerpen-OxfordP80(This bundle exists of essays that seek to
explore how the European Union and its Member state dealing with different levels of
governance and how this effects the enforcementaaipeication of rules that emit from these
levels.)
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anlagmazliklardan farkli oldgunu ve de neden kerih oldugunu gostermeyi
amaclamaktadir. Ayrica, uygulanan yodnteminsdrgsinin sadece uygulanmasindaki
zaman, para ve gayri resmiyetten kaynaklanan kiddgh dolayr olmagini, ayni
zamanda bgarinin daha temel bir sebepten kaynaklgmai ispatlamayi
amaclamaktadir. Gunimizde, ameazliklarin c¢oziminde dikkatin, kamusal
¢bzumlerden c¢ok, dierin kendileri adina bireysel gisimde bulunmalarina yonelmekte
olmasiyla aciklanabilir. Bunun nedeni, bireylerinitdviye kamu dinyasinin
vatandalari olmaktan 6zel dinyalarin tiketicileri olmayaedikleri bir c¢asda,
gluclenme istekleriyle lggantilidir.
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Introduction

The past decade or so has seen an increasing geeio in the use of
alternative dispute mechanisms, commonly referred as ADR. This
development has also taken place in the NetherlgkidR includes arbitration,
mediation, binding advice and all kinds of privatemplaints and dispute
procedures. What they have in common is that thgsrage in the shadow of
law and the judicial processit makes them private dispute mechanisms that
often deal with conflicts that have been traditipneegarded to be of a legal
nature that would normally be resolved in publiarts.

This article analyzes a particular private initratthat facilitates resolution
of consumer conflicts in the Netherlands: The DispCommissions for
Consumer Affairs Trust. The Trust facilitates thstadlishment of forums in
which consumer conflicts may be resolved. Thesenfsr are referred to as

! The law may have set up regulatory frameworksséome, such as, for example, arbitration; the
Dutch Code of Civil Procedure outlines in Book 4 thbitration procedure, including rules on
the arbitration agreement, the procedure and thirar decision. In respect of binding advice
procedures, see:UdcH Cobe oNCIviL PROCEDURE art. 7:900. Both are analysed in detaiHid.
SNIIDERS M. YNzONIDES & G.J. MEIER, Nederlands Burgerlijk Procesrectibutch civil
procedure), Kluwer, Deventer, 20027 2d, p. 341-359. Or the law provides non-binding
guidelines, for example: @MISSION RECOMMENDATION 98/257 of 30 March 1998 on the
principles applicable to the bodies responsibledat-of-court settlement of consumer disputes
0.J. (L115) 31-34.
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dispute commissions and have been set up for s@rse¥ices and products
sectors. This article focuses on the Dispute Comsions for Hospitals in
particular, although most of the observations lagnely equally to other dispute
commissions.

The analysis includes an examination of the possishsons why pe(?éole
resort to ADR. A review of the Dutch literature aother empirical research

shows that the question of why people resort to AlaR a practical argument —
ADR is regarded as cheap, quick, private, inforaral relatively undemanding
— and a more principled argument. The article dgp&ekhis latter argument. It
suggests that ADR is perhaps an expression of neyg wf governance where
an emphasis is put citizen self-empowerment: ciBzeeeking for themselves
different forums within which they search for sabms or resolutions of

conflicts that would traditionally be describedcasiflicts of a legal nature that
would normally be resolved in judicial forums. @éns now move from the
traditional public realm (that of the state andcibsirts) to the private realm (that
of society with its alternative dispute resolutforums). The state, of which the
court system is a most vivid element, has beconee structure among many
others in society, as much as people act out difteroles in society: citizen,

consumer, worker, family member, neighbour, ete $tate’s function should
to be to facilitate people acting out their rolggople are not free from
government interference but are free, through stéeference, to give shape to
their own lives'

2 One reason for this choice is that this procedhabeen subject to prior research that includes
empirical data; see NDOORNBOS& P.P.M.vAN RElIJSEN De Geschillencommissie Ziekenhuizen
— Een eenvoudige procedure voor schadeclaims (Tinfli@® Commission for Hospitals — A
Simple Procedure for Damage Claims), Koninklijke Mande, Lelystad, 2000. Another reason is
that the procedure also raises questions aboutr gftucedures, such as the quasi-judicial
disciplinary procedure of the medical professiarg ¢he use of internal hospital protocols, which
may be seen as an example of the privatisatioavaflt may, subsequently, give some indication
about the status of the medical profession. Thesegaestions though for further research and
will not be addressed in this article.

% The empirical research includes the recent stydhé WODC (Centre for Scientific Research
and Documentation) on the “conflict resolution d&ltSee: B.C.JvAN VELTHOVEN & M.J. TER
VoEeRT, De Geschillenbeslechtingsdeli@he Conflict Resolution Delta), Boom Juridische
Uitgevers, Den Haag, 2004. The research resulte webject of a special of the Nederlands
Juristenblad (Dutch Law Times); see: “Over Rechispolven — De geschillenbeslechtingsdelta
en juridische problemen”, Nederlands Juristenblad 80 Nr. 1, 2005.

4 See alsoH. BOUTELLIER, De Veiligheidsutopie (The Utopia of Security), Boaharidische
Uitgevers, Den Haag, 2004, p. 2-3.
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The article first sets out the role and functiortted Dispute Commissions
for Consumer Affairs Trust. It emphasizes its figating role and its place, as a
private initiative, within the shadow of the lawdastate authority. The article
then examines the operation of the Dispute Comomskir Hospitals. Relying,
in part, on empirical data, it seeks to sketchcaupe as to how the commission
operates and how it differs from litigation. Theaexnation provides the
context within which the more general question bananswered as to why
people resort to ADR, what its perceived advantages and what this means
for the operation and function of the law and legmbcedures in the
Netherlands.

The article is written from a Dutch perspective amdends to be
informative about developments in that jurisdiction

The Dispute Commissions for Consumer Affairs Trust

The Dispute Commissions for Consumer Affairs Tnuas set up in 1970
as a private initiative of the Dutch Consumers’@sation and the Royal Dutch
Touring Club, together with representative orgaioss of services and
products sector’s.The Trust facilitates the creation of forums tesalee
conflicts that arise from complaints of consumdisud the delivery of products
or services in particular sectors of enterprisee @im is to come to a resolution
of the conflict in a speedy, inexpensive and undetimg fashion. These forums

5 It must be borne in mind that the Dutch legal systs a civil law legal system (as opposed to a
common law system). It is akin to the French andn@a systems. Thus, it knows a codified

system of laws, supplemented by case law as theptimmary sources of law. It also means that
the rules of precedence carry less formal authagithough practice shows that decisions of the
Dutch Supreme Court are considered to be autheetatfatements of law; lower courts feel

bound by them.

The court system (in respect of civil matters) kea¥wee levels. The first level consists of the
District Court, which has full jurisdiction to heaivil disputes. The District Court usually sits
with a panel of three judges. However, within irsisture a small claims tribunal is incorporated,
which has a jurisdictional limit of €5.000,00 argdpresided over by a single judge. The second
level is the appellate level, the Courts of Appéaaring caseab initio. Finally, the Supreme
Court is the court of final appeal and is concers@dly with points of law and procedure.

Accessible literature on the Dutch legal system ig;dulture include: RED J. BRUINSMA Dutch
Legal Culture Ars Aequi, Nijmegen, 2003,"¢ed. and STAEKEMA (ed.)Understanding Dutch
Law, Boom Juridische Uitgevers, Den Haag, 2004.

5 These and other details are taken from the Trua®82 Annual Reportsee STICHTING
GESCHILLEN-COMMISSIES CONSUMENTENZAKEN, Jaarverslag 200Den Haag, 2003. (Hereinafter:
Annual Report 2002).
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are referred to as dispute commissions and have beeup in relation to
complaints arising out of the delivery of, amongess, legal services, postal
services, public transport services, recreatioealises and hospital services.

The Trust will establish a specific dispute commaissf certain criteria are
met. The first is that the representative orgaigaagxpects the commission to
entertain at least 25 complaints per annum. Furtbex, the representative
organisation must be properly organised and wiltmghare the financial costs.
It must provide consumers with proper terms andditmms in respect of the
delivery of goods and products typical dispute commission sits as a panel of
three members. The chairman or chairwoman is adaWwproposed by the
Trust. The other members are proposed by, respégtithe Dutch Consumers’
Association and the representative organisatich@fervice sector involved.
These members need not have any formal qualifiesitiut are required to be
individuals of good standinty. The members are usually people with relevant
experience and expertise.

OPERATING IN THE SHADOW OF THE LAW

Although the Trust and the dispute commissionspareate initiatives of
dispute resolution, it cannot be said that theestss no control over their
operations. Indeed, the Trust and the commissipesate within the shadow of
the law and state authority in respect of (i) thgal status of decisions of the
dispute commission, (ii) the interest of the Depant of Justice in the Trust,
and (iii) the interest at European Union level iDR generally.

The binding advice procedures

The decisions of a commission are referred to islibbg advice’. Binding
advice procedures are incorporated in the Dutchl @wede, art. 7:900. A

" A full list of commissions (36 in total now} available at/http://www.sgc.nl/Documenten
afbeeldingen/Jaarverslag%202006%20def.pdf (laged Jun. 12, 2007.

8 |deally, these terms and conditions are formulatiéer consultation with the representative and
consumer organisations, which may take place urlderauspices of the Socio-Economic
Council's coordination group on self-regulation aatetions, which has drafted a guiding
protocol (Protocol Algemene Voorwaarden (Protoca@n&al Terms and Conditions)iee
Annual Report 2002, p. 9.

% This person need not to be a practitioner but rhakst a law degree.

19 In three Dispute Commissions, the second membpraposed by the Royal Dutch Touring
Club. These are Dispute Commissions address the abil@ntravel and recreation sectors.

11 A Dispute Commission can draw on more membersttasa commission of three.
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binding advice is regarded as a specific contragthich the parties accept the
binding nature of the determination of a dispuihez made by themselves or a
third party. In this sense, the term advice mayriieading; the decision is a
contractually-binding determinatidf. Binding advice, such has given by
dispute commissions under auspices of the Trustyegarded amstitutional
binding advice rather than binding adviad hoc Submission by parties to
institutionalized binding advice procedures is offgart of a standard form
contract that governs the relationship betweerptrtes:®

The Minister’'s enthusiasm

When the Trust was set up in 1970, it operatetierabsence of any formal
governmental participation or control. In the ldstade or so, this has changed.
The Department of Justice has shown an increastegesst in ADR and in the
operation of the dispute commissions in particuldrus, the Trust receives a
subsidy from the Department of Justice, allowingpikeep the complaint fees
low, thereby enabling easy access to a dispute @ssion for consumer$.The
Department of Justice has also issued “Recognitituies for Dispute
Commissions Consumer Complaints” listing critemmanenissions must fulfill to
obtain subsidy and official (but non-statutory) ageition. Furthermore, the
Department is considering carrying out an evaluatibthe Trust’s operatiorls.

European dimension

Consumer protection is an essential part of Eunopdaion law and
policy. ADR is regarded as a consumer issue angiwapted the drafting of
the EC recommendation on the principles applicablbodies responsible for
out-of-court settlement of consumer dispdfe$he recommendation sets out

12 See als®NIIDERS YNZONIDES& MEIER, 2002,p. 359.
13 Cf. DutcH CiviL CobDE, art. 6:236subn.
14 SeeAnnual Report 2002, p. 10.

15 However, at the time of writing this article, &@mains unclear if and when the evaluation of the
Trust will take place. Individual dispute commissiohave been evaluated such as the Dispute
Commission for Hospitalsee/DOORNBOS& VAN REIJSEN supranote 2.

16 SeeComMIssiIoN RECOMMENDATION 98/257 of 30 March 1998 on the principles applieab

the bodies responsible for out-of-court settlemefhtconsumer disputes 0.J. (L115) 31-34
[hereinafter the RCOMMENDATION). A recommendation is a non-binding instrumenticvimay
provide a basis for further legislation. Membertesamay choose to be guided by its contents,
transposing it into national law and policy. Thievant recommendation arose out of a European
Parliament resolution of 14 November 1996 on a C@simns communication regarding an
action plan on consumer access to justice andettierment of consumer disputes in the internal
market OJ (C 362) 275. This communication was lftalized in a “Communication From the
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minimum criteria that refer to the independencéhefdispute settlement body,
the transparency of the procedure, the adversarakiple, effectiveness,
legality, liberty and representation.

The independence of this body will guarantee inglgtst, according to
section | of the Recommendation, such as the sateaf members that possess
the requisite ability, experience, competence,gurdtion of office. If the body
is a collegiate body, its members must be repraseatof both consumer and
professional organizations. In respect to transmare the availability of
relevant information to any person that requesth saformation is deemed
vital.'” Furthermore, it is recommended that the body phlitie decisions in an
annual report, to allow easy evaluati8i.he procedure must be effective; that
means that the procedures should not impose ohigation of legal
representatiof, should be free of charge or subject to only a matéefee, and
should be speedy. Furthermore, the body shouldlesta play an active role in
settling the disput®.

The hearing must be based on the basic principleataral justice and fair
procedure. The procedure must follow the advenrsgriaciple, allowing both
parties to state their case, including expert stat#s> The procedural rules

Commission on the Widening of Consumer Access to ridive Dispute Resolution”
(COM/2001/0161/FINAL (not published in ©.J.)). It svdrafted considering the apparent need
for out-of-court dispute settlement due to the ipancy between the economic value at stake
and the cost of judicial procedures (as well ascthraplexity of such procedures). These factors
may deter consumers from enforcing their rightse Hibove-mentioned “Recognition Rules”
were in part inspired by theEROMMENDATION.

1" This information refers to the description of fiepute which may be referred to the dispute
settlement body, the rules governing this refeagalvell as the rules governing the procedure, the
possible costs, the type of rules that serve ais fiasthe body’s decisions, such as for example
legal provisions, codes of conduct, etc., the decimaking arrangements and the legal force of
the decision that will be made.

18 Seesection Il of the RCOMMENDATION.

191n the Netherlands, and some other EU Member §tétte principle exists that litigants must
avail of legal representation in civil proceduréhe argument goes that the “equality of arms”
principle demands this. On mandatory legal repitesiem, see SNIJIDERS YNZONIDES & MEIER,
2002,p. 101. This principle is regulated under thetBH Cobe oF CiviL PROCEDURE art. 79
section 2. The parties in out-of-court settlememicpdures cannot be prevented from obtaining
(legal) representation; see section IV of tHE=®MENDATION.

20 geesection IV of the RCOMMENDATION.

2 bid., section IlI.
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cannot deprive the consumer of the protection d&drby mandatory provisions
of the law? This also means that the decision of the bodyirislibg only
insofar that the parties have been properly infarwiethe binding nature of any
decision and have accepted tHis.

THE DISPUTE COMMISSION FOR HOSPITALS

The analysis of the procedure before the Disputar@igsion for Hospitals
shows that the criteria as set out in the Recomatérd have been followed.
However, this is not what will be central in theabssis of the procedure.
Rather, the analysis emphasizes how the procethetéis conducted within the
framework of fair procedure. The procedure illusisasome of the practical
advantages of ADR, demonstrates how it differs flitiigation and how these
differences must be evaluated, leading to a dismuss the principal argument,
as introduced above. The analysis in this paragieagis at the submission of a
complaint, the nature of the oral hearing, theafda-house skill and expertise,
and the manner how decisions are reached.

Jurisdiction

Under the Trust’'s auspices, the Dispute Commis$émwnHospitals was
established in 1998. About 90% of all general hospitals, as well as enor
specialised health care centers, including demtr@ centers, have subscribed to
the commission, accepting its jurisdictioriThe Trust appoints the members to
the commission, including a chairperson. Althougheagally a dispute panel of
three persons usually hears a complaint, the Des@oimmission for Hospitals
sits with five members. The members are proposedhbyrelevant interest
groups; in this case the Dutch Consumers’ Assariatihe NVZ Society of
Hospitals and the Royal Dutch Medical Associafidfihus, the panel sits with
five persons: a lawyer as chairperson, two memisis usually have relevant
medical experience and expertise, and two lay mesnbkhe imbalance of

22 |bid., section V. (Consumers cannot be barred fronmtplkigal proceedings.)
2 |bid., section VI.

24 1t was initially set up as an experiment. After amaluation of the operations of the
commission, conducted upon the request of the Depat of Health, the commission was set up
on a permanent basis; see@d@kNBOS& VAN REIJSEN 2000.

2 Academic hospitals are as of yet excluded from beship. See Annual Report 2002, p. 109.

% Since the commission consists of five persons,ctivamission draws from a large pool of
persons who may sit on a commission panel. Onésaimretain expertise within the commission
rather than having to rely on outside expertise. ®oORNBOS& VAN REIJSEN 2000,p.74.
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specialist knowledge, which the constitution of tpanel implies, will be
addressed later.

The jurisdiction of the commission is limited tongplaints valued at no
more than €5,000.00 and concerns either personatyiror damage to
property>” The monetary limit corresponds to the jurisdicsibfimit of the
small claims division of the district court, theueb of first instance in the
Netherland$® This makes the commission very large in comparigprihe
small claims division that sits with a single judged even in comparison to
normal civil litigation in first instance, wheredte is usually a panel of three
judges. The reason for the existence of such e laanel is, according to
Doornbos & Van Reijsen, that the Trust thoughtriportant that each time all
the relevant interest groups should be represéhfEde commission does not
entertain complaints that are, or have been, sutfecivil litigation® In
addition, the commission will only entertain a cdampt after an internal
settlement procedure between patient and hosgitafdiled. Consequently, the
procedure facilitates, or forces, the parties taostfideal with the
complaint/conflict by themselvés.

The procedure — submitting a complaint

The procedure commences with the patient notifffirggcommission of his
intention to start a procedufeThe patient will be asked to submit relevant

%7 See Rule 3 of RGLEMENT GESCHILLENCOMMISSIE ZIEKENHUIZEN (RULES OF THE DISPUTE
CoMMISSION FOR HosPITALS) [hereinafter HE RuLES]. THE RULES can be accessed through
Internet: <http://www.sgc.nl/print.asp?cat=Ziekeiziem&commissie =29> 12.06.2007.

28 Cf. DuTCH CobE ONCIVIL PROCEDURE art. 93.

2 SeeDOORNBOS& VAN REISEN 2000,p. 43. The authors note that practical experiera® h
taught the commission members that cases shouldard be heard by a commission of three.

%0 seeRule 6 of HE RULES.
3l1d.,Rule 5

32 The commission will not entertain a complainttihs not been submitted in writing to the
hospital within a period of five years from the dhg patient has become aware of the damage or
injury. The idea is that the hospital will firstalenith the complaint itself. It is expected to sl
within a period of three months. If this period leapsed the complaint is deemed to have been
unsatisfactorily resolved and the patient can stiimi complaint to the commission. He must do
so within a period of three month&ege rule 5 of THE RULES.)
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details® and to pay the complaint f8&He must do so within a monthThe
patient either indicates the amount of damages dekss or requests the
commission to determine this. The patient must eoht the binding nature of
the decision as well as to the disclosure by thepita of all relevant
information to the commissioﬁHaving received the relevant information, the
commission will notify the hospital, requestingotrespond within a month to
the complaint and requesting it to notify the reletvdoctor or other health care
provider of the complaint. This response is commai@d to the patient who is
asked to react to it within two weeKsThe commission may seek relevant
information itself, appointing an expert for exampb draw up a repoit. All
relevant information is shared between the paamesthe commission.

The Rules seem to imply, in particular Rule 14,ttha& complaints
procedure is conducted predominantly in writfdign oral hearing would not
seem to be the general rule. Indeed, the Rulesotigive any guidance as to
how to conduct such a hearing. Rule 14 merely sthigt the commission will
determine date, time and location, that parties beayepresented or assisted by
others and that they may call upon witnesses aneiperts. However, the
empirical research done by Doornbos & Van Reijdews that in practice the
oral hearing occupies a central position in thegdore. From their findings the
manner in which the oral hearing is conducted eaouilined?

The oral hearing

The oral hearing usually takes up to about 40 remuthe commission’s
secretary brings in the parties from the waitinggmo The chairperson
introduces the parties and they all sit at an aedlle. The chairperson
summarises the complaint and the state of affalmeormlogically. The

33 Rule 8 section 1 of A& RULES. Relevant details include details about the parttes nature of
the event or procedure that caused the damageathee of the damage, costs incurred and how
the hospital has initially dealt with the complaint

341d., Rule 9, Section 1.
%1d., Rule 10.
%id., Rule 8, Section 2.
%71d., Rule 13.
%1d., Rule 15.

% d., Rule 14, Section 2. It states that “if the Commissiteems it necessary” an oral hearing
may be held.

40 See DOORNBOS& VAN REIISEN 2000,p. 61.
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chairperson maintains strict control over the pdoce and, in particular, who
talks when. The aim is for the parties to enteo iatdialogue. This idea of
dialogue is crucial to the operation of the cominis§' The inquisitive nature
of the hearing facilitates this. All commission nigars, particularly those with
medical knowledge, ask questions. The manner obktopreng is meant to
clarify as much as possible any difficulty the cdanpant may have. It explains
the preference of the commission to have the gaspeak for themselves rather
than through their representatives. The commissiants to avoid jargon or
have the hearing be transformed into a legal, advid debaté& This
corresponds to the idea that, although the complaitbased on a pecuniary
remedy, the hearing facilitates other goals complats may have when starting
the procedure, such as reconciliation, claritypgparency, apology, etc.

Skill and expertise

As statedsuprg the commission sits with five members, two of who
have medical skill and expertise. The commissian cansequently, rely on in-
house expertise, which facilitates the aim of trecpdure. If necessary, and the
in-house expertise is not sufficient, the commissinay resort to external
experts who may be asked to report on the matese&ch, though, suggests
that the use of external experts is minifial.

It is valid to suggest that there is a risk tha mhedically-trained members
of the commission are continuously expected tolide ® evaluate the medical
aspects of the complaint and, by implication, datenthe procedure and the
contents of the binding advice. It may make theeothy members, including
the chairperson, too dependent on the medicallfeskmembers. In practice,
the lay members consider this not to be a proBfeAnother problem may be
that, since they are usually retired doctors, tgeg members may not be up-
to-date with new developments in medicine and hee#tre. The empirical
research shows that this is not perceived as prattle either. The specialist
members appear to maintain a wide informal netwar&mbers of which they
consult, without disclosing the details of the cdaimt.*

! Indeed, non-appearance, particularly by the hakpitorks against the hospitaleeDooORNBOS
& vAN REIJSEN 2000,p. 87-88.

42 The commission members also come to the aid opé#ges (in particular the patient) if need
be. In this sense, they may even take the roléthsy were legal representatives of either of the
parties.

43 SeeDOORNBOS& VAN REIJSEN supranote 2p. 74.
“d.
1d.
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It is suggested here that the availability of inub® expertise is one of the
characteristic features of any dispute commisseatrup by the Trust, crucial to
the aim: the speedy, cheap and undemanding resolotia complaint. So long
as these members are aware of their position aed canfronted with
constructive critique by their fellow members, stan efficient and welcome
characteristic, often absent in the courts, whedggs usually rely on one or
two court-appointed expert witnesses.

The decision

The decision is a majority decision and must béfjed. The commission
decides the matter in a “fair and reasonable” tashiaking into account the
official law and the contractual agreement betwdenpartie$® It means that
the commission must, in its decision, have regardtfe rules of fair procedure
and substantive legal rules that follow from statahd case law. Nevertheless,
the “fair and reasonable” yardstick provides ammelet of discretion, which is
favored by the commission members, allowing it dket a more pragmatic
approact! Indeed, the Trust emphasizes that the commissam its own
responsibility, which allows it to deviate from a&ilished case law. Thus, for
example, in one case it reversed the burden off pitoalso allows itself to give
directions to hospitals throughbbiter dicta These non-binding rulings or
statements are usually of a normative nature.d®gatly, the medical members
of the commission can be harsh on their fellow ggsionals® In one case it
was even suggested that the absence of a hosmtatpl about how to handle
a patients’ property after admission might leadiability on the part of the
hospital if property goes missing, implying thatvbuld accept to be guided by
what may be termed private legislation.

The commission generally deals with the complaimttiee grounds for
which it was initially submitted. This may suggélsat the commission takes a
passive approach in this respect but this is net dase. In one case, the
commission upheld the complaint on grounds othen tthose found in the
complaint itself. In the case, the doctor was helthe wrong in not providing
all relevant information prior to a peeling treatmealthough the patient had
not complained about the information provision mather about the treatment

46 SeeRule 16 of FE RULES. Any patient who received hospital care enters iatmedical
treatment agreement, which is regulated in ls@eDuTcH CiviL CODE, art. 7:446 (Book 7 of the
Code deals with certain special contractual agretshen

47 SeeDOORNBOS& VAN REIJSEN supranote 2p. 88-89.
®d., p. 76.
d., p. 89.
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itself>° In another case, also involving informed conséhg commission
decided that it could not expect the complainardradt the complaint in terms
of making visible the connection between the injand the issue of informed
consent; this would defeat the very purpose of gieedure, which was to
allow patients to complain in a simple manner withkegal representation.
The autonomy and active stance of the commissienalso expressed in the
manner it uses Section 3 of Rule 17, which allawe impose as binding, any
previous settlement the hospital offered to theepat

Each decision is written and contains the admilitsilaif the complaint, the
jurisdiction of the commission and the binding advi The decision also
determines the amount of damages, if damages aaeded; and any other
measure it sees fit to make to address the compfaline decision may also
bind the complainant to the initial solution propddy the hospital prior to the
procedure before it and declare the complaint inssitvie. Furthermore, any
friendly settlement that is reached during the pduce can be made binding to
the parties through the decisittiThe secretary of the commission takes note of
the decisions produced by the commission in ordeadhieve unity in its
decisions. Research shows that this unity is preseiDoornbos & Van Reijsen
note that some of the decisions of the commissienteansposed into the
operation of hospitals and medical insurers, thhouigcorporation in, for
example, hospital protocols on medical treatmiént.

ADR: PRACTICAL CONSIDERATIONS

The literature shows that many practical considamnatexist why people
prefer submitting conflicts or complaints to alt&time, private dispute
mechanisms. These considerations are, among otimees:money, complexity,
formality and privacy. These considerations, thqugiust viewed from the
standpoint of the parties to the conflict. In makérnative dispute mechanisms,
such as in the procedure before the Dispute Conuomider Hospitals, the
person complaining is more often than not a natpeakon (a patient) who
initiates the procedure on his own account agametge often than not, a legal

%0d., p. 90.
5.
52 SeeRule 16 Section 2 of AE RULES.

53 See Id.Rule 18. It must be noted that the oral hearingoismerely a hearing with the aim to
resolve the dispute--it also aims to explore thespalities of a friendly settlement, which is,exft

all, the main aim of the commission. If such alegtent is reached, the commission may declare
it binding upon the parties.

54 SeeDOORNBOS& VAN REIJSEN supranote 2p. 92-94.



56 Ankara Law Review Vol.3 No.1

person who can draw upon experience, expertisegynand other resources
(the hospital). In lego-sociological terminologhetinitiative lies with a “one-
shotter”, and the defense is in the hands of aeaeplayer.® With respect to
the Dispute Commission for Hospitals, the complaina usually a middle-
aged woman with low education and a monthly incafmabout €1.200,00. The
other party is usually a hospital which must beardgd as a repeat player.

The Annual Report of the Trust shows that in 2GA8, commission dealt
with 64 complaints! It is difficult to conclude whether this small nbar
indicates that the procedure is successful. Thebeumust be analyzed within
the overall context of how medical errors are haddthrough litigation,
settlements, internal procedures, jurisdictiormaits, or other procedures. What
can be said is that there is a steady increasemplaints finding their way to
the commissio® This may provide some indication that the procedoas
risen in popularity. It merits the question whettirex practical advantages apply
to the procedure before Complaints Commission fuspitals>®

Time is of the essence

Alternative procedures are usually regarded asdgpe&eontrary to many
court procedures, they seem to achieve results reladively short space of
time. Indeed, the longer a conflict lingers, iadt the more difficult to resolve?
A dispute imposes a psychological burden on margahts — “one shotters” in
particular — when procedures are drawn out overynmaonths or even years.
Time is of strategic value to exhaust the one-shait as a means to close a
book and get on with life. Statistics from the 2@0thual Report of the Dispute
Commissions for Consumer Affairs Trust show thaé tharious dispute
commissions succeed in delivering in what seenfieta speedy procedure and
subsequent decision. In 2002, all the dispute casions received a total of
11,371 complaintgo. Of all the cases that could be processed in 28baut

5 Cf. M. GALANTER “Why the ‘Haves’ Come Out Ahead: Speculations onliingits of Social
Change”, Law & Society Review, Vol. 9, Nr. 1, 19749p-160.

56 SeeDOORNBOS& VAN REIJSEN supranote 2p. 61-62.
57 SeeAnnual Report 2002, p. 109.
®d.

%% All the commissions together that operate underahspices of the Trust dealt with about
11.000 cases in 2002epe Annual Report 2002, p. 19. This number would celyamerit the
question.

5 This is an increase of about 1,000 from 2001. éddesince 1996 there has been a steady
increase SeeAnnual Report 2002, p. 19.
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46% ended without a final judgment of a Dispute @ussion. Reasons for this
were that parties could settle the dispute themselformal rules were not
complied with®* the counter-party was not a member of the reptatea
organization or the dispute was settled after aimlyy external experf§in the
remainder of the cases, a commission entered hjfidgment. The length of
time within which a complaint was processed — fr@eeiving the complaint to
final judgment — averaged 6,5 months.

Whether this period is a speedy period can onlydetermined when
compared to similar procedures in litigation, moestably the procedure in the
small claims division of the district court. It $ee that first instance court
procedures take on average one year to completwevw, the small claims
division is quicker; in 2003 the average duratiaswabout four montt.

The length or duration of a procedure must be plaice its proper
perspective. Litigation is perceived as drawn-opartly due to the
bureaucratization of the administration of justiadich is usually absent or at
least not as pervasive in alternative dispute m@sh@s. The small claims
procedure at the district court seems to defy pkixeption. However, time not
only relates to the speed in which a complaintispute is processed (process
time or “bureaucratic” time) but also to the lengfitime actually spent on the
complaint (spent time or quality time). Thus, thate is of the essence does not
necessarily indicate thapeedis of the essence. A judge, an arbitrator or
mediator may think it appropriate that partiestfiny to seek a resolution
themselves or that a cooling-off period is fittiagthat he or she takes time for
(preparing for) the oral hearing and the subseqdelitberation before reaching
a judgment. Hence, what can be suggested heratialternative procedures are
not so much quicker in processing the complaintarat instead, able to take
their time to consider the merits. Whereas thd Ghgation system may pride
itself on the amount of cases processed per anmmordss time — the

51 Consumers failed to pay the requisite complaings failed to return documents or failed to
adhere to the statute of limitations.

52 Here, the Dispute Commission retains an outsideréxinstructing him to mediate between the
parties as to the nature of the complaint, whicbften technical in nature. In most cases, the
conflict is resolved adequately as a result ofwloek of the expertSeeAnnual Report 2002, p.
12.

53 1n 2006 this was reduced to 4,3 montbesehttp://www.sgc.nl/index.asp?cat=8 (last visited on
Jun. 12, 2007).

54 SeeDE RAAD VAN DE RECHTSSPRAAK Jaarverslag 2003Annual Report 2003 of the Council
for the Judiciary), Den Haag, 2004, p. 18.
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bureaucracy works efficient),a dispute commission, for example, may pride
itself of the fact that it is able to advice andalwe complaints all in its own
good time (spent timé&f.This practical consideration may be rooted inrtioze
principled consideration, which is that the judigg@ocess prevents parties, in
particular the “one-shotter,” to play an active tpiar the procedure, thereby
alienating him from the procedure and the systehis Will be addressed later
in a little more detail.

Money rules

Litigation is regarded as expensive and when damage relatively low,
many litigants do not find it worth their while go ahead with the procedure.
In addition to court fees and summons fees, whioly between €100 and €200,
the financial burden also consists of lawyers’ fee&lthough one considers
access to courts to be a fundamental right, litganay be inhibited when
confronted with these fees, since most litigantsildranot be able to navigate
the court system and its procedures on their owowad. Indeed, “the man who
represents himself has a fool for a cliefitPurthermore, many civil procedures
in the Netherlands are subject to mandatory legplesentation by a Bar
Association membé¥. Legal aid is not always available for small claiwisere

% This is emphasized as a positive development leyMinister for Justice in his letter to
Parliament on the state of the civil justice systmd the role of ADRseeLetter to Parliament
from the Minister of Justice of 9 July 2004; TK 23R004, 29279-10 [Parliamentary Debates
(Second Chamber), parliamentary year 2003-200429®79-10]. The letter is in part a response
to the extensive report by the WetenschappelijkedRa@or het Regeringsbeleid (WRR —
Academic Council for Government Policy) on the fetuof the Dutch Rechtsstaat
(WETENSCHAPPELIJKE RAAD VOOR HET REGERINGSBELEIQ De Toekomst van de Nationale
RechtsstaaDen Haag, 2002). The letter will be addressed irendetail later.

% The time discussed here does not inform us atheulength of time that has preceded prior to
the submission of a claim. Indeed, with respecth® Dispute Commission for Hospitals, the
parties are obliged to try resolving the case antbegiselves. In addition, it would be interesting
to find out how much time is spent on an individoase by a judge in the small claims division,
compared to the time spent on a complaint by thepiiie Commission. No data exists to the
knowledge of this author.

5 See http://www.rechtspraak.nl/Naar+de+rechter/Kosteamveen+procedure/Griffierechten/

(last visited Jun. 12, 2007).

% This quote is an old saying in the common lawitiaal The exact source is unknown but the
saying appears many times on internet sites; seeeample http://www.theoclawyer.com/
criminal-terminalogy.html. (last visited: August,2D07.)

% SeeDuTcH CobE ON CivIL PROCEDURE, art. 79. An exception is the procedure in thelsma
claims division of the District Court. Neverthelessurt fees here amount to more than €100 in
personal injury and damage to property cases.
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damages are sought or some other civil remedy asigpecific performance. In
addition, the concept of “no cure, no fee” and owency fee systems are not
yet allowed in the Dutch jurisdictioff,and it may doubted whether such a
system will enhance access to the courts in regpeschall claims.

ADR claims to be less expensive. In respect toTust, this is true. The
procedure before the dispute commissions is chEhig. is partly due to the
subsidy the Trust receives from the Departmentustide. It enables the Trust
to charge a low complaint fee. The consumer wles fd complaint will have to
pay a complaint fee to the relevant dispute compnsshe amount of the fee
is dependent upon the value of the service or miothat has been delivered.
These fees differ per commission. Thus, in respesty, laundry services, the
fee is €25 for a service worth up to €100, €35a@ervice up to €200 and €45
for services worth €500 or more. In respect to habkpervices, the Trust has set
a fixed fee of €25 (irrespective of the value ot teervices or damages
suffered). It shows that the procedure is cheapan thormal litigation. In
addition, contrary to most civil court proceedingensumers are allowed to
entertain complaints themselves in front of a disprommission and need not
rely on legal representatidhFinally, the constitution of the commission shows
the availability of direct relevant expertise angerience, which tempers the
need for, often costly, expert reports.

Complexity and formality: why?

Civil litigation is both complex and formal. Theseems to be a correlation
between these two elements. It may be suggestédhisas connected to the
public function of adjudication. The dispute is strippddab its emotions and
intricacies, and is translated into a legal questio be answered in an open
court to allow justice to be done for the commonaG This refers to justice in
a narrow sense, in that the question is answeregkfieyence to the available
legal rules and precedents. The manner in whichishdone, consists of, at first
sight, archaic, formal and symbolic elements. Tredeeents are not merely a
facade but form an integral part of the resolutainthe conflict. Procedural

" The Dutch Bar Association had decided to carryasuexperiment with no cure, no pay (also
called “contingency fees”). However, this decisibas been suspended by the Minister for
Justice;seeSTAATSBLAD 2005,100(Ministerial Decision of 15 February 2005 on thetiouation

of the suspension of the Decision of the Dutch Bssokiation amending the Decision on Legal
Practice (Result-related Remuneration)). Howeveeva proposal is expected to be considered.

" With respect to the Dispute Commission for Hospjtate Rule 14, Section 1 oifRULES.

2 ANTHONIUS M. HoL & MARc LoTH, Reshapinglustice — Judicial Reform and Adjudication in
the Netherlands, Intersentia, Maastricht/Oxford)£0p. 89. Hol & Loth refer to the image of
justice in this context. Instructive is Chapter 5
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rules, rules of evidence and legal argument dilifal purpose and, more often
than not, are used strategically. Outsiders (om¢tats) are overwhelmed with
this as well as with the complexity of law itseffiey must rely upon legal
representation. Although the legal question is &adly resolved, and parties
may get on with life, dissatisfaction may lingeince the emotions and
intricacies — the conflict's “undercurrent” — aretraddressed or acknowledged.
The formal nature of the procedure does not allowitf-the procedural and
other rules are all geared towards resolvinglégal question (adjudication),
not the underlying dispute (this may be called ned@tion). Analysis of the
procedure before the Dispute Commission for Holspishowed an informal
and less complex procedure: the rules are relgtisghightforward and the
commission enjoys a large element of discretioddcide (procedural) matters
in a “just and reasonable” fashi6hthe oral hearing is situated around an oval
table; and the commission avoids using jargon aakks an emphatic
approacH? This is one important reason why the commissiatalirages the
use of legal representatives. The commission siefeevent a legal debate in
an adversarial manner and seeks to promote a dmlagstead, promoting
reconciliation”

A final observation here is that in litigation, themedy that is sought
consists usually of damages; it is a pecuniary dyme&his remedy underpins
the answer to the legal question. Neverthelesspany cases this not what
litigants seek. Rather, they often seek recognitiand empathy or
accountability, an apology or an acknowledgemedmdy tseek answers to those
questions of the dispute that have not been tr@tsiato the legal question —
the undercurrent. One example illustrates this tecent wrongful birth cage,
the woman became pregnant after sterilization amedl she doctor because of
the way he had treated her as a person. He haddep the comment that she
had not wanted the child considering the size offéummily, with “Don’t nag, be
happy you have a healthy child.” Vranken, who cizes the judicial system for
being too “distant,” commented that the woman got recompense by shing t
doctor. However, she could only get it gt saying what had concerned her the

3 SeeRule 25 of FE RULES.

"4 SeeDOORNBOS& VAN REIJSEN supranote 2,p. 74.

®1d.

8 Nederlandse Jurisprudentie [N.J.] [Supreme Co®@P] 145 (The Netherlands).

7 A criticism that may equally apply to other sestof health care.
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most (the rude and crude treatment). Had she sdltkilaw would not be able
to provide her with an answer. Vranken jests: “wfooling who?"®

This aspect of conflict resolution has generally pwority either in
procedures before the many other dispute commisdiwet operate under the
auspices of the Trust. One reason for this istti@aicomplaints are often about
the delivery of a %roduct, like a gasoline tank,aoservice, such as a garden
renovation project. Usually there is a direct financial loss triggerithe
complaint. Nevertheless, with respect to healthvises, the Dispute
Commission for Hospitals is aware of what complainpatients seek. The
pecuniary remedy, which is available, is seen ameans to facilitate this:
conciliation, clarity, transparency and apologyd avhat patients want to say,
can be said. Doornbos & Van Reijsen cite one cosioiismember, who says:

In my view it is about the understanding the pdtreceives for what has
actually gone wrong. Because, that damages, inuatry like the Netherlands,
the few euros is not generally what is at stake.isltmore about the
understanding that is behind it, that people haaeeived a willing ear®

Privacy: hanging out the dirty laundry

The previous observations make the private nat@irenany alternative
dispute mechanisms an attractive option for bottigsa In addition to keeping
the conflict and all the attended emotions withiivgge quarters, the dispute is
transformed and dealt with differently. The questiocan be addressed
differently, as the answers need not necessarilypdaend by law. Although
(legal) certainty is important in litigation, thegament may be valid that in
disputes that are resolved privately, the qualitthe resolution and the form of
the procedure are more important than the certaihtlge contents (whether the
correct law is applied correctly). One seems notbéo concerned that the
absence of public scrutiny may impact on the fasnef the procedure. This
seems strange since we regard it as a fundamegtiain litigation. The reason

8 See J.B.M. VRANKEN, Springen met lemen voeten — Preadvies voor de gnenvoor
Wijsbegeerte van het Recht (Jumping with Clay Sho&s ©pinion for the Association of Legal
Theory and Jurisprudence), Den Haag, 2003, p. A6'pfeadvice” is a report written by a
member upon invitation of the association in oretake a common position on social and legal
developments.) It has now also been published lzmok; seeJ.B.M. VRANKEN Mr. C. Asser's
handleiding tot de beoefening van het Nederlandgdslijk recht — Algemeen Deel: een vervolg
[Mr. Asser’s guide to the practice of Dutch privédaes — General Part — a continuation], Kluwer,
Deventer, 2005.

® SeeAnnual Report 2002, p. 31 & 49.

80 See DoORNBOS& VAN REIISEN supranote 2p. 75. (Author’s translation)
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perhaps is that an ADR is a private initiative ad a public forum in which
the state meddles with our lives: after all, thetestadjudicates. The parties to
ADR may regard themselves as able to determinéatheess of the procedure,
as they take an active stance in the procedures swthan in litigation. (Being
active is perhaps the drivigﬁ force behind theslatievelopment in ADR: ODR,
or online dispute resolution) Finally, most ADR operates in the shadow of
law, which means that a party may always fall bapkn the public forum to
vindicate his right§?

A MORE PRINCIPLED ARGUMENT

In addition to the practical advantages discus&ede there is, according
to this author, a more principled argument thdbfe$ from these advantages to
explain the increasing development of ADR, of whilsh Dispute Commission
for Hospitals is but one example. A tentative depelent of this argument
concludes this article.

The practical advantages discussed above may bedrdaa a more
principled argument of participation. The privatedanformal nature of ADR
illustrated here, its use of time and costs enpafées to a dispute, particularly
the claimant, to play an active role towards rasglthe dispute. Emancipated
from the intricacies of law and the legal procetlinamework, they are able to
strive to resolve conflicts more independently aneltively. It also suggests
that they have a choice as to how to resolve aisflthrough third-party
interference; they are no longer exclusively bolydthe state and the legal
profession.

Indeed, the principled argument suggests that lagy the legal systems
traditionally made an exclusivity claim as to hawrésolve or address conflicts.
This exclusivity claim has created, consequentlyn@nopoly of lawyers in
which the lay person (the citizen, the litigant.pdoes not participate but is a
mere subject in the system. The system has nowadgid the citizen from itself.
This alienation is fed by the circumstance thatléveis “overdressed” and too
distant from those it seeks to serve, confrontiigens with obstacles to
participate. That the law is overdressed not oefgrs to the fact that there is a

81 For developments in the NetherlansseA. Lobber “De Toekomst van geschillenoplossing —
aandachtspunten en de onstuitbare opkomst van QDR Future of Dispute Resolution —
Points of Attention and the Unstoppable Course oRpNederlands Juristenblad, Vol. 80, 2005,
p. 832-838. A general analysis of ODR is that ofK&TsH & J. RIFKIN, Online Dispute
Resolution: Conflict Resolution in Cyberspadesey Bass, San Francisco, 2001.

82 n respect of the Dispute Commission for Hospitatsess to the court is guaranteed in Art. 24,
Section 1 of HE RULES.
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lot of it, both in absolute terms and in the qualif law--the tendency to
specify general rules in detailed rules. Althougtv Is inclusive in that it affects
all of us, it is also exclusive in that it demarsgeecialized knowledge. Law is
accessible only to the specialist. This inhibitdipgpation.

When it comes to the judicial process, the conflict complaint is
transformed into an abstract legal principle argitidividual litigant becomes
generalized into either plaintiff or defendant. Laeduces reality to a legally
relevant reality, as Vranken put§31tlt leads lawyers, as well as the courts, to
alienate themselves from the individual litigame(t‘'one-shotter” in particular),
which may imply also a degree of alienation frone tturrents of society.
Reasons for this are, among others, the lack otmlegical perspective in the
judicial process as well as the pretension of lagye know things better (fed
by the exclusivity of the legal framework). What ngeant here is that the
lawyer’'s frame of mind usually is shaped exclugivey law and precedence,
preventing different perspectives as to how resotvlicts to come to the fore.
The exclusivity in the judicial process is a monlgpd he judicial process is
operated solely by legal entrepreneurs. There iglace for lay people, neither
at the Bar nor on the Bench; they are merely thxgests of the proces. (It
must be noted that the Dutch legal system doeemetrtain a jury system for
adjudication.)

Another consequence is that emotions and feeliiigsinicomfortably
within the systen® This is partly due to how conflicts are “transtiiténto a
legal question: “the circumstances of the caseyili@h lawyers often refer, are
really thelegally relevant circumstances: circumstances relevaangswer the
legal question, not always the underlying problem conflict; the
“undercurrent.” Thus, litigation is not always altéefacilitate claimants. This
has two aspects. The first is that the judiciacpss exists by virtue of its power
to adjudicate upon a conflict rather than providangolution. It has only eye,
out of necessity, for answering thegal question and is bound, as a result, to
legislation and precedent. The second is thatahmedy — or the cause of action
— is pecuniary: damages. The conflict is not ordys$lated into a legal question
but also into a financial question. Personal infuag a tort (say negligence) as a

83 See VRANKEN, supranote 2p.44.

84 This is not to say that distance (or alienationg@sinot provide a function. On the contrary, it
legitimises to a large extent the status of lawhdlps to translate a concrete problem between
identifiable individuals into a general problemeen members of society, with which others
may be able to identify themselves. The adjudicattben, is not for the sole benefit of the two
parties but for us all: through the judicial prac@ge may now better what the law is.

8 The example that Vranken provideskenote 78, about the rude treatment of a doctor, is
illustrative.
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cause of action and damages as remedy, but iswthes the litigant really
wants? Research shows that although many litigeeék financial compen-
sation and are helped by the remedy of damagesy wiwer litigants do not
achieve the goal they envisaged at the start adliaipl proceduré®

Litigants no longer recognize themselves in thallegnflict, which makes
resolving the non-legal part all the more difficlito wonder that the citizens
may shy away from litigation, exploring other aftatives that meet hir their
objectives. Law and litigation no longer make ue éxclusive realm of conflict
resolution. We do realize that the court optiorbug an option. The citizen’s
emancipation as a differentiated person (individuate no longer solely
citizens, which makes them political persons, ataso consumers (economic
persons), neighbors, patients, etc.) makes hinzestilat he can perform many
different roles and can choose which role he wemfsifill: citizen, consumer,
neighbor, patient, etc. He can rely on other ogptionforums in which he can
participate. This realization gives rise to theeepment of private law, either
supplementing or complementing the official lawgdé&o the development of
ADR, in which he claims an active part. The couss lbecome a means of
service provision, alongside other conflict resiolutservices. This is not to say
that citizens no longetrust the judicial systerfi’ It is rather that citizens are
better able to make a choice as to who to tufff This may be indicative of
why alternative and private mechanisms have cortee e@ristence, other than
for the obvious reasons of efficiency, speed andpbcity, which were
addressed above.

If this is accepted, the function of law and thdigial process may change
to facilitate this choice. Indeed, there are sigimst this is the case. Most
striking is the letter from the Minister of JustiweParliament?® In the letter, the
Minister states that the Dutch judicial system f#ways been small in
comparison to systems elsewhere in Europe. Theomets this is that the
system appears to be able to operate effectivalyspeedily but also because

86 SeevaN VELTHOVEN & TERVOERT, p. 187. The authors found out that 23% of litigadhtsnot
meet the goal they had set at the outset of legaleedings. They refer to justice, a change of
behavior of the counter party and avoidance oftitpe of the problem.

87 Recent research showed that about 70% have faitheijudiciary;seeM. L.M. HERTOGH
“Vertrouwen in de Rechtsspraak — Harde Cijfers met Ebnke Korrel Zout [Faith in the
Judiciary — Hard Facts with a Pinch of Saltgderlands Juristenblad, Vol. 79, 2004, p. 1164-
1168.

8 SeevAaN VELTHOVEN & TERVOERT, supranote 2p.188.

8 Seel etter to Parliament from the Minister of Justafed July 2004; TK 2003-2004, 29279-10.
See alsmote 64.
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the Dutch jurisdiction knows, traditionally, a largbody of extrajudicial
arrangement¥. The Minister feels the need to invest into thesarmements.
The rationale for this, according to the Ministerthat today’s modern society
demands less action from government and more aofi@itizens themselves.
The Minister favors strengthening individual resgibility in the area of
dispute resolution through facilitating measurdgwang people to resolve
conflicts among themselves instead of appealingtate-organized and state-
controlled dispute mechanisms. This emphasis dresglowerment is typical
for the post-welfare state, such as the Dutch Statee twenty-first century.

Conclusion

This article reported on both practical advantagesl principled
considerations that may explain the developmem[@R in the Netherlands. It
did so by reference to a particular private dispotechanism: the Dispute
Commission for Hospitals, operating under the aespiof the Dispute
Commissions for Consumer Affairs Trust.

This development is connected to the changing fomand status of law
and the legal system. Stripped of its mythical prapns, the judicial system is
but one option among others to have conflicts kexbland complaints
addressed. The practical aspects included the maifotime, money and
complexity, as well as privacy. The procedure beftre Dispute Commission
was found to be cheap and undemanding, stressengeixd for dialogue rather
than legal argument in an informal environment.hAligh the commission
seems quick to process a complaint, important wss that sufficient time
could be spent on the complaint. These practicarstdges are rooted in a
more principled consideration, which is that thev laas created a distance,
which inhibits people from participating in contli@solution. The procedure of
Dispute Commission for Hospitals shows how the cossion achieved at
bridging this gap, allowing participants to takeaative stance.

If this argument is accepted and may be regardedoras of the
explanations of the rise in ADR, it may also indécan additional new role and
function of law and the legal system, which is #xifitate people’s own
responsibility and self-empowerment, with ADR opmigin the shadow of the
law.

9 See alsdRED J. BRUINSMA, 2003,p. 43-55.



