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ABSTRACT

The European Union’s quest for democratic and Iegite governance, together
with an appropriately defined collective identitpygdaboundaries, did not start with the
current enlargement process. The Union’s searchtofinalité politique and collective
identity, however, will be the determinant factegarding its final decision on Turkey’s
membership. This study argues that rather thansike and economic, political and
social problems of the country, its factual or peved divergent identity will influence
the course of Turkey-EU relations. The impact ddggement on European democratic
governance and collective identity is analyzedthis regard, with a view to highlight
Turkey's “special case” status and an analysis afrkey’s impact on European
governance from a democracy/legitimacy vs. effmjgrerspective is undertaken.

OZET

Avrupa Birliginin uygun bi¢cimde tanimlangmibir kolektif siyasi kimfje ve
sinirlara kavymak ile demokratik ve @ bir yonetsime sahip olmak yonindeki
araylsl mevcut gegleme sureciyle bdami degildir. Buna kagilik, nihai siyasi
yapisina ve kolektif siyasi kigilhe yonelik bu aray) Birligin, Turkiye'nin Uyekine
iliskin sonuctaki kararinin da belirleyici unsurunu gluracaktir. Bu ¢cakma, tlkenin
biayukligiinden ve ekonomik, siyasi ve toplumsal sorunlanndgok, kimlgi
konusundaki olgusal ya da algisal farkhh Turkiye-AB ilgkilerinin gidisatini
etkileyecgini ileri surmektedir. Bu agidan gefeémenin Avrupa’nin demokratik
yonetsimi ve Avrupa siyasi kimji Uzerindeki etkisi tahlil edilmekte ve bdylece
Tarkiye'nin 6zel konumunun alti cizilmektedir. Bergevede Turkiye'nin Avrupa
yonetsimine etkisi demokrasi/meliyet ve etkililik ilgkisi perspektifinden ele
alinmaktadir.



18 Ankara Law Review Vol.3 No.1

KEYWORDS

EU Law, European Political Identity, Constitutiorsgtion in the European
Union, EU Constitutional Treaty, Turkey-EU Relason

ANAHTAR KELIMELER

AB Hukuku, Avrupa Siyasi Kimgli Avrupa Birliginde Anayasallgma, AB
Anayasal Antlsmasi, Tiirkiye-ARBliskileri

Introduction

Starting from the 1990s, studies on the EuropeamorUrave been
preoccupied with the exploration and theorizatibthe legitimacy problems of
the integration process. The substantive and cdmepstve developments
brought about by the Maastricht Treaty regarding timcrease in the
competencies of the European integration, togethtr the reintroduction of
the qualified majority voting procedure and theabBshment of the political
pillars, brought the Union and its technocratic agldist nature into both
scholarly and public debateCoupled with the ratification debacles in France
and Denmark, this phenomenon marked the end o&dhealled “permissive
consensus” and heralded the end of the legal anthfistic approaches to the
legitimacy problems of the Union. The recent refieige results in France and
the Netherlands regarding the ratification of th&reaty Establishing a
Constitution for Europe” provided further indicat®regarding the legitimacy
and democracy predicaments of the EU. The disabfecand disinterest
displayed by the European peoples, not only towtrelsConstitutional Treaty,
but also towards the integration process in genéighlighted the need for a
search for different avenues and mechanisms t@ ¢hes gap between the EU
and its citizens, which paradoxically was one @& thain justifications behind
the recent attempts to create a constitution.

* Associate Professor, Ph.D., Ankara University La8chool, EU Law Department:
baykal@law.ankara.edu.tr. This is an updated versfa previous paper published as part of the
Jean Monnet Working Paper Series, No. 9/05, aailab http://www.jeanmonnetprogram.org
and submitted at the Conference entitled “Le Tr@itdstitutionnel Européen. Les processus de
ratification & les acteur de I'espace public eurmg&organised by Université du Luxembourg ve
Université Catholique de Louvain la Neuve, on 8-9/M8a06 in Luxembourg.

L WEILER, J.H.H., “Transformation of EuropeY,ale Law Journalyol. 100, 1991, pp. 2403-
2483.

2 The Laeken Declaration is available at http://gereu.int/futurum/documents/offtext/
doc151201_en.htm. For an analysis of the Laekerlabsion regarding its approach to EU’s
democratic legitimacy problems see LORD, Christoptigemocracy and the Future of Europe.
Five Questions Raised by the Laeken DeclaratiBSRC “One Europe or Several?” Programme
Briefing Note 1/02, February 2002.
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Maybe we are at a stage where the European Unian &ccepted reality
for the daily politics of the Member States anda@lydsource of identification
for their peoples, although this claim is highlyod&able in the aftermath of the
constitutional referenda. Even in the case of papldgitimacy, however, the
normative or theoretical question would not be \Wwhethe EU is accepted by
the European peoples or not, but whether it deseitwéde so on the basis of
being a democratic and ethical polity of justice anlidarity.

In that broad context, we will attempt to investgthe impact of Turkey’'s
future membership and its feasibility and desirgbiin the light of the
legitimate democratic governance problems of theokinThis will be an
attempt to outline the achievability of realizifgetmotto of the Union, “unity in
diversity,” when the challenge of diversity is niplied both by the size of the
prospective member and its perception as a speas# due to its divergent
identity attributes. It will be argued that rathian the size and economic,
political and social problems of Turkey, its fadtua perceived divergent
identity is more likely to influence the courseTafrkey-EU relations.

Can the European Union deepen its economic andigablintegration,
strengthen its social and democratic legitimacydba collective political
identity, attain its overreaching objectives, ardttee same time, absorb a
country like Turkey? Can the Union deal with a &iton in which the country
with the biggest weight in the EU is also the pstgrés on the geographical
periphery of Europe, is not a founding member & Buropean Union, has a
limited history of European integration, and is qeved as “culturally”
different from the large majority of the Europeatizens? Is the main issue the
size and relative economic, social and politicatkmeardness of this candidate
country? Are the objections perhaps stemming frtwe perceived or real
divergences between European and Turkish ideritities

Is Turkey like any other candidate, apart from pheblems due to its size
(i.e. size of its land mass, size of its populat&ire of its economic, social and
political problems), so that its impact on the demtic and efficient
functioning and deepening of the integration precgeuld be tolerable? Or is
this candidate perceived to be so fundamentalfgrdifnt in its identity, that its
joining the EU would threaten the viability of theoject of forging a collective
political identity for the legitimation of the Eysean polity? Is the Union a
“unity in diversity” in real terms, deriving its ¢g&imacy from its plurality, or
should/could there be limits to its diversity, irder to preserve its coherent and
democratic governance, when it comes to the inmtusf a “significant other?”

In order to answer these questions, we will firsbbark on an analysis of
the challenges posed to the European integratiooeps by the simultaneous
widening, deepening, and highlighting of the exigtand increasing problems
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of identity, borders, legitimacy, democracy andocghcy in Europe. We will
attempt to outline the basic attributes of the [paem polity in order to establish
the feasible parameters with respect to the teialtand democratic governance
boundaries of the European Union. In that contid,impact of enlargement
on European democratic governance and collectieatiiy will be analyzed
with a view to highlight Turkey’'s “special case”asis and an analysis of
Turkey's impact on European governance from a deacydegitimacy vs.
efficiency perspective is undertaken.

In the second section of the paper, we will highlithe significance of a
collective political identity for the Union and ityeation via the process of
creating a constitution, together with the naturewch identity. We will then
proceed, in the third section, onto the refereritpalitical identity that are
being embraced by the Founding Treaties and thest@ational Treaty, and
investigate whether Turkey can be regarded as ga@oemt of such political
identity. We will argue that these legal texts oade a project-based, future,
rather than past-oriented, open-ended, flexible iaotlisive political identity
based on universal values, which does not necssadlude Turkey from the
integration process. Finally, in the last sectiome will underline the
significance of the European public opinion withgaeds to Turkey's
membership prospects.

I) Democratic and Effective Governance in the EuropeatJnion:
What is the EU?

A) The Defining Characteristics of the European Paty

Since its inception, the European integration psedes defined itself, as it
went along, with regards to its policies and ingittins, its ends and means, and
its identity and boundaries. Neither a distinctitprd!| self-definition, nor a
particular telos beyond the cryptic “ever-closer union” formula teth the
foundations and development of the European intiegralhe hybrid structure
of the Union manifested itself in being a union“dfember States” and “their
peoples.” Itssui generischaracter and attributes have contributed to, rattean
constrained, its policy, process and institutiorated approach.

So, the first defining characteristic of the Eurap&Jnion is that it is aui
generis polity in the making. It is not a state, nor a pep federation,
confederation or regional intergovernmental orgation, and most certainly
not a monolithic polity. It is a process with noeprdained or predefined
destination, no predefined structure, no predefb@ehdary, and no predefined
identity® It has no deterministic path of progress, no lindaection of

3 See MORAVCSIK, AndrewThe Choice for Europe-Social Purpose and State Pdwem
Messina to Maastrichtlthaca-New York: Cornell University Press, 1998;472. Moravcsik
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movement, no teleological existence or missiors & “work in progress” to be
reconstructed and redefined by constantly adaptseif to the internal and
external economic, political and social developraeahd dynamics. Each
revision of the Founding Treaties, each new acoas®shapes and redefines
the integration project, as does the day-to-daicpaleterminations, legislation
enactments and implementations.

Secondly, the Union is a genuine “unity in diversior a “mixed polity”
based on a “pluralistic citizenship It displays a dual/hybrid nature, both in its
structure and functioning. It is premised on thencw together of the Member
States and their peoples on the basis of bothgowernmental and federal
principles that are prevailing simultaneously. # both an international
agreement between Member States and a social cob&twveen their peoples.
As a polycentric entity, it represents overlappingrests, in particular, of the
supranational, national and local types and levelsas no obvious hierarchical
structure, but rather a heterarchical system ofukameous existence and
interaction of various political, legal, economigspcial and cultural rules,
procedures, objectives, norms and values.

Finally, the Union has a very high level of adapigband flexibility both
territorially and functionally. Its membership ancitizenship structures
highlight this feature. On both accounts, the Uniws flexible and fluid
mechanisms and procedures that obscure the insidefe divide, while
providing the required flexibility for continuoustegration and widening. Such
flexibility enables adaptability, while adaptalylit increases system
effectiveness and viability.

On the basis of this analysis regarding the dedircharacteristics of the
integration process, it becomes clear that the figao Union would only be

argues that the European integration has not bfgnpteordained movement toward federal
union but a series of pragmatic bargains amongmatigovernments based on concrete national
interests, relative power, and carefully calculatethsfers of sovereignty.” Albeit on different
grounds, a “Reflection Group”, initiated by the Cormssion President Romano Prodi for an
investigation into Europe’s spiritual and cultudahension and commonalities, came to the same
conclusion, stating that there is no finality te tBU. SeeSpiritual and Cultural Dimension of
Europe Reflection Group initiated by the President of Eneopean Commission and coordinated
by the Institute of Human Sciences-Concluding remank Kurt Biedenkopf, Bronislaw Geremek
and Krzysztof Michalski, Vienna-Brussels, Octobef£0(hereinafter “The Reflection Group”).
For a discussion on thefifialité” of the integration process, see WILKINSON, Michae
“Constituting Europe: Flexibility or Finalité"Dxford Journal of Legal Studie¥ol. 22, No. 1,
2002, pp. 177-187.

4 WESSELS, Wolfgang and DIEDRICHS, Udo, A New KindLefgitimacy for a New Kind of
Parliament-the Evolution of the European Parliaméhniropean Integration online Papers
(EloP), Vol. 1, No. 006, 1993t http://eiop.or.at/eiop/texte/1997-006a.htm.
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able to find a political form that sui generisa form that evolves permanently.
Such constant evolution, and the flexibility of 8ers and structures, requires
an open-ended, not too rigid, and adaptable pohtyd a corresponding

collective political identity that would be accelpiato the newcomers and the
existing Member States alike, as well as being ethdyy them continuoushy.

B) The Significance of Boundaries and Size for theEuropean
Governance

It is indeed, at least common sense, to asseratisgtstem of democratic
and efficient governance that enjoys social, deaterrand normative
legitimacy necessitates some semblance of bordersa@undarie§ Democracy
and the rule of law require a bounded territory potitical identity in order to
enable the exercise of legitimate popular authofitye questions that need to
be answered in that context are: whetther Union should define itself by its
geography, by its functions or by its values inesrtb delineate its boundaries;
whether such delineation should be conclusive @amal,for open-ended; and
finally, whether the boundaries should be flexitel porous, or rigid.

An open-ended polity would be susceptible to accodate the wide-
ranging diversity of its members in economic, aatusocial and geographical
terms, and would not require a definite and eaglyneation of its borders. The
borders of such polity would be both permeable #exible, reflecting the
nature of the project-based, differentiated integna The borders would shift

5 Lord and Magnette argue that “[...] as the bouiesgaof the Union have been constantly
displaced, this open process has given newcomersopiportunity to argue about the EU’s
principles and to influence them, even if they knibwir adhesion constrains them to accept the
foundations of the EU [...] [A] system whose norivatbasis is open to permanent deliberation
softens the constraints of adhesion to a supraradtivody, and facilitates its acceptance by the
citizens of the new Member States.” See LORD, Clplsto and MAGNETTE, Paul, “E Pluribus
Unum? Creative Disagreement about Legitimacy inBb& Journal of Common Market Studjes
Vol. 42, No. 1, 2004, pp. 183-202, at p. 198.

5 For an in-depth analysis on this, see SMITH, Ma&h&The European Union and a Changing
Europe: Establishing the Boundaries of Ord@durnal of Common Market Studiasl. 34, No.

1, 1996, pp. 5-28; FRIIS, Lykke and MURPHY, Annah&TEuropean Union and Central and
Eastern Europe: Governance and Boundarigslirnal of Common Market Studjegol. 37, No.

2, 1999, pp. 211-232; HILL, Christopher, “The Gedipzal Implications of EnlargementEUI
Working PaperRSC No. 2000/30, 2000, reprinted in ZIELONKA, Jad.YeEurope Unbound:
Enlarging and Reshaping the Boundaries of the EeaopUnion London, Routledge, 2002, pp.
95-117; ZIELONKA, Jan, “Enlargement and the Finabtf European Integration” in JOERGES,
Christian, MENY, Yves and WEILER, J.H.H., (ed&¥hat Kind of Constitution for What Kind of
Polity? Responses to Joschka Fis¢Hean Domenico di Fiesole: European Universityituns,
2000, pp. 151-162, at pp. 161-162; ZIELONKA, Jad &MAIR, Peter, “Introduction: Diversity
and Adaptation in the Enlarged European Unidgst European Politi¢d/ol. 25, No. 2, 2002,
pp. 1-19.
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according to the practical and normative requireeni the “polity in the
making,” including or excluding countries on thesisaof shared objectives and
projects between the groups of Member States. Whidd inevitably increase
the need for striking a normatively justified anghgiically achievable balance
between governability, efficiency and democratgitienacy.

An ongoing process of integration with an open-enfiealité and an
evolving and flexible constitutional structure nemigates a not too definite
border and non-exclusive, contestable and flexitémtity referents. A hasty
and exclusive drawing of boundaries and definibbrdentity might undermine
the legitimacy and efficiency of the integratiomgess. Such an approach might
easily thwart the process and rob the Union of dbdity to adapt to the
challenges and requirements of the globalized woaldd transform itself
accordingly. It proves to be a challenge for thaodnhowever, to strike the
balance between unity and diversity on the one hamdl coherence and
flexibility on the other, especially in the aftertiheof the current enlargement
process.

In that regard, as pointed out by Smith, the kayakde will be “the ability
of the EU to draw, to maintain or to modify a boandbetween itself and the
more general European ordérfbgether with the criteria it employs while
delineating such boundary. Finding the right batametween stability and
efficiency of borders and the normatively legitimatriteria to draw them are
imperative® This, however, might prove to be a very challegdiask, and the
Union might have to come to terms with the factt ttkee only option is a
continual redrawing and redefining of its boundsti@rguably, the real danger
for the integration process lies in the drawingiev exclusionary boundaries,
this time around Europe itséeff.

The future of the European Union in the aftermdtthe enlargement will
be based on a design of flexibility, which will, tarn, have an impact on

" SMITH, supranote 6, p. 12.

8 See SCHMITTERPhilippe C., How to Democratize the European Union and Why Béther
Lanham-Boulder-New York-Oxford: Rowman & LittlefieRlublishers, 2000, p. 15. According to
Schmitter, “[E]Jven a cursory examination of theriterial organization of the EU makes it clear
that the boundary between insiders and outsidensires uncertain and/or follows no uniform
criterion”.

% NICOLAIDIS, Kalypso and LACROIX, Justine, “Order addstice Beyond the Nation State:
Europe’s Competing Paradigms”, in FOOT, Rosemary, GI) John and HURRELL, Andrew,

(eds.),Order and Justice in International Relatigr@xford-New York: Oxford University Press,
2003, pp. 125-154, at p. 149.

19 NICOLAIDIS, Kalypso and HOWSE, Robert, “This is mypia...: Narrative as Power”,
Journal of Common Market Studjasol. 40, No. 4, 2002, pp. 767-792, at pp. 781-782
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Turkey’s place in the European integration. Theddnwill have to “[...] act in
overlapping circles and along a variable geometsembling a neo-medieval
empire more than a Westphalian federal stdteThe Founding Treaties
themselves provide for “enhanced cooperation” awezhanism to manage
diversity in the Union since the Amsterdam revisiomhe increased diversity
as a direct consequence of the enlargement wilf anplify this “different
degrees of integration within integration” modehig, in turn, will create a very
complex structure which is unlikely to resemble @xysting model of polity,
but will be a sui generisexperiment in transnational governance. Thus,
flexibility is often presented as “a response te fiioblems of managing the
increasing diversity and heterogeneity of the UriiGrin order to mitigate the
dangers inherent in flexibility arrangements, itingperative that they do not
create impenetrable new boundaries within the ratemn process. Arguments
against the creation of a core and a peripheryinvitbntext of the European
integration are strong and plausible.

The repercussions of differentiated integratiothi& Union, to Turkey-EU
relations would be twofold. First, Turkey would le a position to take
advantage of the increased diversity and wouldnberporated into the Union
more comfortably. The flexibility brought about lojwersity would pave the
way for countries like Turkey to attain full membleip, which would ease off
the burden of complying with all the policies oktEU and which might be
beyond the desire or capacity of the acceding arsfirg Member States alike,
as long as such exclusion would be consensual engarary. Second, in an
increasingly diversified, project-based integratrandel, the EU will be better
poised to benefit from the accession of a dynamintry like Turkey.

C) Democracy vs. System Effectiveness in the Ewaoggontext

More significantly, however, it has to be pointadt that the enlargement
and the increase in the population and territoryhef Union would also entail

1 ZIELONKA, supranote 6, p. 152.

12 WALKER, Neil, “Flexibility within a Metaconstitutinal Frame: Reflections on the Future of
Legal Authority in Europe”Harvard Jean Monnet Workingaper, No. 12/99, 1999, p. 4.
Moreover, as Shaw suggests, “Flexibility casts dayton the taken-for-granted integrationist
telos of the ‘more Europe’ as stating definitively thature of the ‘progress’ which is being
sought. In the contrary flexibility suggests that iategrationist outcome understood in those
terms is not necessarily a shared goal of all tleenbler States. It challenges the presumption that
‘more Europe’ must be the outcome of the projectm&ating new supranational governance
structures within the EU.” SHAW, Jo, “Constitutioisah and Flexibility in the EU: Developing a
Relational approach”, in DE BURCA, Grainne and SCOTTande, (eds.) Constitutional
Change in the EU from Uniformity to Flexibility®xford-Portland/Oregon: Hart Publishing,
2000, pp. 337-358, at p. 341.

13 WALKER, supranote 12, pp. 5-10.
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the danger of moving democratic governance evehdafrom citizens’ reach,
since more citizens mean fewer opportunities foamegful participatiort

In that vein, Weiler argues that the larger the @it the unit, the greater
the danger that “[...] there would be a diminutiorthe specific gravity, in the
political weight, in the level of control of eachdividual within the re-drawn
political boundaries” even if the Union were to ptithe same institutional
structure and to realize the conditions conducore tfunctioning democratic
governance as found in nation-states, such asla gpbere, public media, etc.
According to Weiler, that was “[...] an inevitablestdt from enlarging the
membership of the functional polity (when a compessyies new voting shares,
the value of each share is reduced) and from addirigr of government
thereby distancing it further from its ultimate gdis in whose name and for
whom democratic government is supposed to opetafoth the opportunities
and the relevance of citizens’ participation fory andividual citizen would
decrease as the number of citizens increases rabmﬂi Moreover,
democracy requires equal citizenship rights, yet weight of each citizen’s
vote is not strictly equal in the European UniohisT however, is a feature of
all federal and quasi-federal systems.

While it is well known that smaller and more homogeus units may
allow for more democratic control and participatitimeir system effectiveness
is limited due to the problems faced by smalletum the implementation of
their democratically-made decisions and in theiratiant of the end results
desired in today’s globalized world. As Robert AalDargues, a larger unit is
required to deal with today’'s problems; the citizparticipation must be
supplemented by “system effectivene¥s& smaller EU might be one where
citizens can participate, influence and control deratic decision-making more
effectively. The effective implementation of thatecisions, however, might be
thwarted by external dynamics. The scale of a gysttherefore, might
adversely affect the put-in legitimacy, yet, migfatve a positive effect on the
output legitimacy?

14 ZIELONKA, Jan, “Europe Moves Eastward-ChallengesEdd Enlargement”,Journal of
DemaocracyVol. 15, No. 1, 2004, pp. 22-35, at p. 31.

5 WEILER, J.H.H., “Does Europe Need a Constitution?mbDg, Telos and the German
Maastricht Decision”’European Law JournalMol. 1, No. 3, 1995, pp. 219-258, at p. 232.

6 DAHL, Robert A., “A Democratic Dilemma: System Hifaveness versus Citizen
Participation”,Political Science Quarterly/ol. 109, No. 1, 1994, pp. 23-34, at p. 29.

7bid., p. 28.

18 See in generaSCHARPF, FritzGoverning in Europe-Effective and Democrati®xford-
New York, Oxford University Press, 1999.
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Moreover, smaller units may suppress diversity diffdrences more easily
than larger units. The larger the unit of goverraribe greater the probability
of less homogeneity and more diversity. Minoriteesl divergent identities are
generally held to have greater and easier accessde their positions, express
their divergent identities and participate in dematic processes in larger units.
Especially in complex, multi-layered polities likee European Union, there
may be significant “[...] democratic gains from tatization as groups with
disperse interests benefit from economies of scmlegroups previously
disenfranchised are given access previously deaitgtem.*

More significantly, it has also been argued tha& $olidarity-generating
power of shared activities depends less on theadfitee group than on whether
participants believe that these activities areytraboperative and mutually
beneficial™®

The crux of the matter for the Union is to strike tight balance between
democratic participation and system effectivengssaking into consideration
the main goals and objectives of the European iateg. For instance, trade
policies, foreign policies and security policiesul arguably benefit from a
larger European Union, whereas redistributive pedicmight experience
adverse effects from the larger scale. The tratleaid choices would not be
easy. As Dahl puts it, the danger might lie elseeh@ecause the problem of
trade-offs in democratic values resulting from demin scale has been largely
ignored, the opponents of drastic increases irsiteof a democratic unit have
little to fall back on except sentiment, attachrsemyalties.** Might this be
one of the reasons why, in the recent years, thatdeon the European identity
and Turkey's prospective membership to the Europ&kmon is taking
adversarial overtones, and displays almost thessigh a discourse of
“othering?®

19 NICOLAIDIS, Kalypso, “Conclusion: The Federal VisidBeyond the Federal State”, in
NICOLAIDIS, Kalypso and HOWSE, Robert, (edsThe Federal Vision: Legitimacy and Levels
of Governance in the United States and the Europ®aion, Oxford-New York: Oxford
University Press, 2001, pp. 443-474, at p. 459.

20 CRONIN, Ciaran, “Democracy and Collective Identity: Defence of Constitutional
Patriotism”,European Journal of PhilosophYyol. 11, No. 1, 2003, pp. 1-28, at p. 14.

2L DAHL, supranote 16, p. 34.

22 See, e.g.HULSSE, Rainer “The Discursive Construction of lilgrand Difference-Turkey as
Europe’s Other ?"Discussion Paper presented at the ECPR Joint Sessdr\Workshops
Mannheim, 26-31 March, 1999; SOFIOLEAS, Penelopderitity Shift and Europe’s Changing
Perceptions of Others: Europe, Turkey and the Isdugelf-ldentification”,Online Journal of
Peace and Conflict Resolutig?.1, available at http://www.trinstitute.org/ gjfier lidentity.htm.;
DIEZ, Thomas, “Europe’s Others and the Return of gadéitics”, Cambridge Review of
International Affairs Vol. 17, No. 2, 2004, pp. 319-335.
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The problems of legitimate and democratic goveraaoicthe European
Union did not start with the enlargement procdssy thave been there since the
inception of the integration process. The issu¢hefsize of Turkey must be
taken into consideration in that light too. Thefeliénce between a unit
composing 100 million, 200 million or 500 millionitizens, as far as the
legitimate democratic governance is concerned,ois that significant. The
added tier of government has already been thereisandt a consequence of
enlargement. The Union is in dire need of overmaulits governance and
conforming to the liberal democratic ideals by cegniup with innovative
solutions appropriate for the requirements of $he generis,open-ended and
flexible integration process, whether Turkey becemenember or not. What is
crucial here is whether the added value of inclgdincountry like Turkey for
the common good and shared objectives of the iatiegr process would justify
the loss of the “specific gravity, in the politicakight, in the level of control of
each individual *

What would Turkey's impact be on the institutionsttucture of the
European Union and its decision-making mechanisnt @olicies; on the
existing or emerging balances and compromises leeivad#ferent types and
levels of interests--transnational, national, reglp local, economic, cultural,
social etc-- in the Union? This question requires ttoorough and
multidisciplinary impact analysis that cannot beemipted within confines of
this papef’ Suffice it to emphasize that the country’s size &s economic,
social, political and legal problems would certginhbve a huge impact on the
efficiency of the European governance and its deatimccredentials.

As is well known, size is an important factor tlatermines the political
impact and clout of a Member State because of lbeation of seats in the
European Parliament, but more importantly, the hieig of votes in the
“Qualified Majority Voting” procedure in the Couné’ The number of MEPs

2 Weiller, J.H.H..The State “Uiber alle,” Demos, Telos and the Gerrvaastricht Decision at
http://www.jeanmonnetprogram.org/papers/95/950 Gitmal.

24 For an analysis on Turkey’s impact on the Europeaion, seeCommission Staff Working
Document|ssues Arising from Turkey’s Membership PerspecBvassels, COM 2004 656 final,
6.10.2004, SEC 2004 1202; Report of the Independemin@ssion on TurkeyTurkey in Europe:
More than a Promise2004; HUGHES, Kirsty, “Turkey and the Europeamidsh: Just Another
Enlargement? Exploring the Implications of Turki8licession”,Friends of Europe Working
Paper, 2004; EVERTS, Steven, “An Asset but not a modealk&y, the EU and the wider Middle
East”, Centre for European Reform(CER) Ess&@04; GRABBE, Heather, “When negotiations
begin: the next phase in EU-Turkey relatiorG&ntre for European Reform (CER) Ess&@04.

% POLLAK, Johannes, “Democracy and the European ftatisn: Majority Voting and Small
Member States”,Constitutionalism Web-PapersConWEB No. 4/2004, 2004available at

http://lesl.man.ac.uk/conweb; BALDWIN, Richard and DEIREN, Mika, “The Impact of
Turkey’'s Membership on EU VotingGCEPS Turkey in Europe Monitdissue 13, (2005), pp. 1-
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from Turkey in the European Parliament and the tteigf Turkey in the
Council would result in Turkey becoming one of K&y members of the Union.
Especially due to the change in the voting systatroduced by the Nice
Treaty, and then elaborated by the Constitutiomahly, the membership of a
large and populous country like Turkey would hangartant repercussions.
More significantly, however, Turkey’s inclusion wdubring about a profound
effect on the dichotomy and balance between largesanall, or affluent and
poor Member States; on the core and peripheryherNorth and South, East
and West, which would have a significant impact the decision-making
procedures. The bargaining and compromise, theeosus and disagreement,
the balancing of interests and positions will regua new outlook and new
considerations.

Such impact, however profound, will also be limitdib matter how large
a Member State is, it has no power to dictate e @olicy priorities to the
others; compromises and consensus-seeking havgsabe&n the name of the
game in EU decision-making procedures. It is aestable argument to suggest
that a country which complies with the accessioiiega and conducts
successful accession negotiations, which has beeh gf the European
governance for more than 40 years, due to the as®oc relationship and
Customs Union, would not be able to adapt to theessties of sovereignty-
sharing and compromise-seeking which are required the efficient
functioning of the system, once it becomes a member

Nor is it plausible to second-guess the prefereratistudes and priorities
of a country like Turkey before it becomes a fukkmber as a result of being
transformed appropriately through a long, arduousl #&aming accession
process. The question is whether there is a naauahlinear interest divergence
between large and small, or rich and poor memlzest and whether Turkey
can be predicted to take sides in every issue ¢h suway that would tip the
delicate balance in the Union in one way or theeotiSuch analyses and
predictions might prove to be counterproductiverkéy is a dynamic and
complex country, and its responses to unknown éutivallenges of the Union
cannot be predicted with any precision beforehaw,is the case for any
Member State. In that context, Turkey’s stancehmAmerican operations in
Irag provides a revealing example.

Moreover, Johan P. Olsen suggests that, the prewolargements of the
integration process illustrate that “system intégrain terms of common
formal institutions, identities and policies, ant/alsity among component

13; ALESKEROV, Fuad, AVCI, Gamze, IAKOUBA, ViatcHas and TUREM, Z. Umut,
“European Union Enlargement: Power Distribution licgtions of the New Institutional
Arrangements”European Journal of Political Researc¥iol. 41, 2002, pp. 379-394.
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entities is not necessarily negatively correlated jhew members have also
brought new concerns and demanded policies thaé tsirengthened not
weakened integratiorf® That would, arguably, be the case for Turkey als we

Turkey’'s future accession to the Union would indded/e significant
ramifications for the EU. The institutional strutuand decision-making
mechanisms, the budget and the funds, some signifigolicies such as the
CAP and free movement of persons, will all be @afddo a substantial degree,
if and when a big country like Turkey, with its ciherable differences from
the majority of the Member States, becomes a felinlver. Be that as it may, it
is submitted that the main obstacle to the smoatbgress of Turkey’s
accession process emanates from the perceptiontieofEuropean public
regarding Turkey. Yet, if the suspicions and uneadmut Turkey’'s
compatibility with the EU mentality and proceduersanate not from the size
and particular problems of the country, but fromdtistinct characteristics and
its differences from the rest of Europe, those asspresent a “politically
correct” excuse for exclusioh. The Europeans’ negative attitudes towards
Turkey stem from their view of Turkey’s inabilitg tonform to the European
ideal and practice, and, this in turn, is the diresult of their divergent identity
perceptions. As long as the negative public opintwards Turkey’s accession
is not replaced with the desirability of a commarufe on the part of the
European peoples, Turkey’'s accession might proveetan insurmountable
challenge.

II) The Significance of a Political Identity for the European Polity

In this section we will briefly analyse the need #o collective political
identity for the Union in order to legitimize itgihocratic governance. Our aim
in that analysis is to demonstrate that the optiavailable to the Union to
determine its collective identity referents willsal constitute the main
determinants for its designs on Turkey's futureenak-a-vis the integration
process.

Legitimacy reflects the belief that a system ig jascause it embodies the
common normative values of a polity. In the presage, such embodiment
usually takes shape in a democratic constitutioggitimacy derives from

26 OLSEN, Johan P., “Unity, Diversity And Democralitstitutions--What Can We Learn From
The European Union As A Large-Scale Experiment dfitieal Organization And Governing?”,
ARENA Working PaperdNo. 04/13, 2004, pp. 24-25.

2T CROWLEY, John, “Locating Europe”, in GROENENDIJK, KeeGUILD, Elspeth and
MINDERHOUD, Paul (eds.)In Search of Europe’s Border§he Hague-London-New York:
Kluwer Law International, 2003, pp. 27-44, at pp-42.
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belongingness and solidarity, and being membersa gfist and legitimate
political order strengthens belongingness and aotid

The function of a “European Constitution” in strémegning the “we-
feeling,” consequently the legitimacy of a politkd the European Union, is a
proposition that needs to be investigated in tbatext.

It has to be pointed out that, as Karl Deutschfaa®usly argued, lasting
communities of integration can only rely on “a reatbf mutual sympathy and
loyalties; of ‘we-feeling’, trust, and mutual codsration; of partial
identification in terms of self-images and intesdst]"*®

Sustaining the viability of the integration processjuires a collective
political identity at the European level on theibad some shared or presumed
commonalities which would generate trust and saliglalhe problem is where
to ground such commonality, and whether such conatitgnimplies some
measure of homogeneity in terms of ethnicity, mstdradition, culture or
religion. It is relatively easy to forge a collegiidentity when the constituting
units are more or less similar, or reconcilables 4 different matter altogether
when such constituting units display a substargrmbunt of divergence and
diversity. Whether such collective identity shoalad could be bounded once
and for all in terms of constituting principlestusitures and processes, as well
as territory, is another pressing question thatls¢e be answered.

If European Union’'s motto and real challenge islize® unity in
diversity; solving the inherent tension betweenadyism and stability as well
as cohesion and plurality, European identity caly be a shared and flexible
identity of mutual recognition and respect that asnstantly negotiated.
Internalization of the feeling of solidarity and taal trust premised on shared
objectives and mutual recognition is not a distdetl, but an attainable goal
for the Union. Collective political identities, ndbased on pre-existing
commonalities, but on shared interest, objectived projects; on a “we-
feeling” of shared destiny, albeit without a coneréestination, can also be
instrumental in forging resilient polities of a sapational type. Europe needs
to ground its legitimacy, collective identity anolidarity in mutual respect for
divergent identities and accommodation of diversiiyly the dynamism and
synergy emanating from diversity, and the normaéime functioning methods
employed for its accommodation, can distinguisholgar from “others” and
enable it to transform such rich diversity into esdnt and legitimate

28 DEUTSCH, Karl, et al Political Community and the North Atlantic Area: Imational
Organisation in Light of Historical Experienc®rinceton: Princeton University Press, 1957, p.
36.
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governance. Both the conception of its collectivaitigal identity and its
democratic governance require flexible, open-erstdutions.

Accordingly, the EU identity can only be a flexiblgentity, shaped and
reshaped by constant deliberation, negotiationagapaopriation on the basis of
shared projects, rather than a rigid collectivenitg. Europe can only identify
itself by its ability to unify the diversity of itlember States and their peoples,
and mobilize them around shared goals, projecscesses, procedures and
institutions, on the basis of universal valuesctastitutional collective identity
should reflect this plurality and flexibility in éhmost appropriate manner.

The European identity understood under those tecars only be a
“European Union identity;” a unique way of doingns together within a
specific legal order, and through institutions,|soand mechanisms that are
originally and uniquely set forth by the particuims and objectives of the
integration process. The only traditions and histihiat matter to the EU are
those produced within and by its own institutiodavelopment® What needs
to be done is to enhance the concept and statdaropean citizenship, as well
as the structure and functioning of the Europesatitutions in order to make
them more democratic and efficient, so as to phgentay for the creation of a
distinctive European Union identit).As Mayer and Palmowski assert, “[t]he
institutional and legal mechanisms of European biiave enabled Europe to
overcome its historical divisions and to ‘inventhew identity based on popular
notions of justice, and the legalization of intrar&pean conflict

“Europe” might be a cultural, geographical, higtal, ethnic, or even
religious concept, depending on various perceptiBose of its values, such as
democracy, rule of law and human rights are unalemshereas some, such as
individualism, Enlightenment, secularism, and maybea certain extent,
Christianity, are mainly Western.

2 DOBSON, Lynn, “We Have the Stars, Let's Add the Mo&U, Turkey, and the Constitutional
Values of Free CitizensTowards a European Constitution-from the Conventioth®oIGC &
Beyond Conferenc&oodenough College, London, 1-2 July 2004.

30 For a similar viewsee, e.g MAYER, Franz C. and PALMOWSKI, Jan, “European liilézs
and the EU-The Ties that Bind the Peoples of Eurapmirnal of Common Market Studjagol.
42, No. 3, 2004, pp. 573-598; SKACH, Cindy, “We, tReoples? Constitutionalizing the
European Union”Journal of Common Market Studje¥ol. 43, No. 1, 2005, pp. 149-170;
WHITE, Jonathan P.J., “The Political Bond in Eurgpgeééderal Trust Online PapeiNo. 21/04,
2004; MENAUT, Antonio-Carlos Pereira, “Three Critigu®f the European Constitution”,
Federal Trust Online PapeiNo. 23/04, 2004; PALOMBELLA, Luigi, “Whose Europédter a
Constitution: A Goal-Based, Reflexive Citizenship” inEWER and EISGRUBER, (eds.),
Altneuland: The EU Constitution in a Contextual Pextive Jean Monnet Working PapeNo.
5/04, 2004.

31 MAYER and PALMOWSKI,supranote 29, p. 590.
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“European Union,” on the other hand, is a speaiéigional project, a
process of coming together and sharing sovereigptitke-minded states and
their peoples in order to attain the common gootickv is depicted in the
founding treaties and their amendments, includirg@onstitutional Treaty, in
a minimalist fashion. That common good is identifend substantiated by the
shared objectives and projects that are laid downthie founding legal
documents of the integration process. Since theotyns a multilevel,
multilayered governance system, it performs onlyséhshared objectives and
tasks outlined in the founding documents, and aqunesetly does not require the
exclusive allegiance and belongingness of itsaiti?’ As Cremona argues, an
integrated identity emerges “incrementally out ohecrete policy initiatives”
and that “the gradual creation of a perceived comrrderest capable of
holding its own against diverse national interestan organic process, which
new structures can assist but not artificially ioelt™ Mutual identification
with those shared objectives, while generatingdsoiy and trust in order to
sustain the viability of the integration processesl not necessarily imply a
thick identity based on real or invented commoieit' Any state adhering to
the shared policies, goals and ends of the Unid tlae means and procedures
to realize them, which is at the same time geodcafiz “European,” should
not be excluded. Moreover, such mutual identifaatis an open-ended
process, which involves the constant negotiatiahranegotiation of the shared
objectives and projects, as well as the restrugjuof the institutions and
procedures for their attainment.

The fact that many countries within the vague geaphical boundaries of
Europe would aspire to take part in that endeawarievnot take anything away
from the “Europeanness” of those principles andiesl On the contrary, being
a pole of attraction would only add to the uniqus=nef the EU ideal, based on
a “European” interpretation and implementation ofivarsal values. The
European Union has its own historical discourseg,atvn culture, its own
traditions, and its own mores, which originate ofjtbut yet are distinct from,
“European” history or culture. Europe’s only realtaral value is its diversity,

32 For a similar viewseeNICOLAIDIS, supranote 19, p. 466-468. Nicolaidis also argues that th
“Constitution’s proclamation of common European ealu[...] should be read as a guide for
action, not a definition of “Europeanness™. SeeCRILAIDIS, Kalypso, “We, the Peoples of
Europe...” Foreign Affairs Vol. 83, No. 6, 2004, pp. 97-110, at p. 104.

33 CREMONA, Marise, “The Union as a Global Actor: Rolépdels and Identity” Common
Market Law RevieyWol. 41, 2004, pp. 553-573, at pp. 572-573.

34 For similar argumentssee NICOLAIDIS and LACROIX, supra note 9, p. 135; see also,
KOSTAKOPOULOU, Theodora, “Why a “Community of Eur@ms” Could be a Community of
Exclusion: A Reply to Howe"Journal of Common Market Studjéfol. 35, No. 2, 1997, pp. 301-
308 and KOSTAKOPOULOU, Theodora “Democracy-Talkhie European Union: the Need for
a Reflexive Approach™Columbia Journal of European Lawol. 9, 2003, pp. 411-428.
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or more precisely its way of creating a “unity iwetsity”. Its unique history is
the history of the reasons compelling the creatibauch unity and the efforts
made in striving for its attainment.

The real question is not defining the common valbeyond the obvious
ones articulated in the Treaty articles and the ebbpgen Criteria for
accession. The real question is to assess the imp#e and added value of a
state and its people who strives for membershipursuing the very same
objectives and valu€s.If the European Union aspires to be a suprandtiona
form of civilian normative power in the world arenaccordingly it should
assess what Turkey would bring to the table. Bystimae token, if the end goal
is some sort of federation with thick collectiveemdity, then Turkey’s impact
should be assessed with this consideration in mihd approach would also
involve some exclusivity and “othering,” or more episely, some
differentiation, but in the least controversial adscriminatory, and most
normative way.

The problem arises from the fact that the Europdaion aspires to both
and much more. As a polycentric, multilevel, malgred, hybrid, flexible
polity of an open-ended nature, the Union cannotesitber clear and fixed
objectives, or a finalité, and delineate its boura accordingly. In that
context, both striking the right balance betweemiows objectives of the
integration process, and evaluating Turkey’s immaceach of them, require a
very complex and difficult impact analysis. Certaiade-offs are inevitable. If,
however, the European Union is to define itself bgme collective
missions/goals/projects as well as common/sharkegsathe act of defining the
boundaries and peoples who belong in the pursuih@ge collective missions
might have a different result. Some degree of esgity is inescapable,
whatever conception or ground is preferred for amative political identity, in
order to achieve a coherent and functioning, deaimcand legitimate system
of governance. This exclusivity, however, mustbdased on normative and
rational grounds.

Another question to be answered within the cont#@xenlargement is
whether the increased heterogeneity following wikgnespecially with Turkey
inside, would necessitate, by definition, a morengovernmental or shallow
integration model, or whether thelos of an “ever-closer union” can be
maintained. Since, the Union is already a flexileerse, multilayered and
open-ended polity, it can arguably survive and Befrem further enlargement
without compromising its so-calletlos As Walker asserts, however, “[T]he

35 For a similar viewseeKUMM, Mattias, “The Idea of Thick Constitutional ®iatism and Its
Implications for the Role and Structure of Europeagal History”, German Law Journal
Special Issue-Confronting Memorjésol. 6, No. 2, 2005, pp. 319-354.
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different commitments to and interpretations of deracy, and the different
analyses and projections of decision-making efficyeand effectiveness that
underpin it are too deep-rooted and complex to adfvny final solution.*

[Il) The Referents of a “European Political Identity” in the
Constitutional Texts

In the third section of the paper we will proceed to the referents of
political identity that are being embraced by thmuikding Treaties and the
Constitutional Treaty, and investigate whether ®yrican be regarded as a
component of such political identity. Here, it wile argued that these legal
texts indicate a project-based future, rather tpast-oriented, open-ended,
flexible and inclusive political identity based oniversal values, which does
not necessarily exclude Turkey from the integrapoocess.

Constitutions or constitutional texts have a dualction with respect to the
identity formation in a polity! First, they depict and lay down the basic
characteristics of a polity through the identityferents of its political
community, in the form of largely shared principéesl values, in a legal text of
highest order. Secondly, they provide for the tostnal and procedural
mechanisms that would preserve and strengthen pgrosgples and values, and
thus reinforce, and sometimes reshape, the idengfigrents of that given
community®® The political community constitutes, and is ccustid, or
constructed, by the constitution.

% WALKER, Neil, “Constitutionalising Enlargement, Enging Constitutionalism”European

Law Journaj Vol. 9, No. 3, 2003, p. 37Bee alspWIENER, Antje, “Finality vs. Enlargement:
Constitutive Practices and Opposing Rationales inRéeonstruction of EuropeJean Monnet
Working PaperNo. 8/02, 2002.

%7 For the function of constitutions in grounding tigentity referents and values of political
communitiesseeESTELLA, Antonio, “Constitutional Legitimacy and Cibte Commitments in
the European Union'European LawJournal, Vol. 11, No. 1, 2005, pp. 22-42, at p. S€e also,
PRIBAN, Jiri, “European Union Constitution-Making, Riial Identity and Central European
Reflections”, European Law JournalVol. 11, No. 2, 2005, pp. 135-153; GIBBS, Nathan,
“Examining the Aesthetic Dimensions of the Consititoél Treaty”,European Law Journalol.

11, No. 3, 2005, pp. 326-342.

%8 In contrast, many argue that the role of a camtiit is not the definition or promotion of
values of a community, but setting the legal memanfor power structures in a polity. For
instance according to Estella, constitutions areatmut values as such, but about negotiations
over power structures and “[i]f allegiance to thenstitution is created, it is because the
constitutional arrangements are good enough, aoduse they allow individuals to develop and
implement their different values and interest$ §ee Estellasupranote 36, pp. 32-33ee alsp
WHITE, supranote 30; MENAUT supranote 30.
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The Union’s founding documents also perform sucll functions. On the
one hand, they display the basic characteristicthefUnion, and the basic
principles and values of its political communityy the other hand, they strive
to forge a political community of a shared destitmat would sustain the
European polity.

In line with our argument in the previous sectismce the main identity
referents of the integration process are legaliastitutional, as well as being
specific to the European integration process, wedrie undertake an analysis
of the legal texts of the Union in order to depiu¢ identity referents of the
integration process. In that context, the Preamblgbe Constitutional Treaty
and the European Charter of Fundamental Rightstheg with the Treaty
articles pinning down the identity and objectivdstloe Union in its current
legal texts of constitutional character, provide tfefinitive reference points
and guidelines.

A brief examination of these Treaty articles ilhases that the Union’s
identity referents are generally of a universalistosmopolitan nature, where
the values and principles are premised on a mitsinadnception, rather than a
communitarian or an essentialist di@.hese are “thin” values and principles,
which do not go beyond the universal principlesHabermasian constitutional
patriotism, i.e. democracy, rule of law and respéat human rights.
Accordingly, they are sufficient only for the emenge of a thin constitutional
identity premised on adherence to basic principédigeit within a European
context.

These are universal principles, but they desciiiteeimtegration process
insofar as they are recognized within the constinal, legal and political
orders of the Member States. The fact that tharaigf those principles being
premised on Member States’ political cultures awhl orders assists the Union
to frame the cultural, political and territorial dwdaries of its polity
contextually. We can also point out to the insiseeion the preservation of
national identities, cultures and traditions wtideging “an ever closer union.”
In a similar vein, the plurality of values and irsts that are depicted, contested
and promoted within the Union, together with theevitable divergent
interpretations and practices of those principtlEsnonstrate that the “unity in
diversity” motto is a fact for the Union in its ecant legal texts. The
polycentricity of the Union is reflected in the pisions of the founding
documents, which promote the pluralist prerequssitef diversity

%% For similar views,see LACROIX, Justine, “For a European Constitutional riddsm”,
Political Studies Vol. 50, 2002, pp. 944-958; KOSTAKOPOULOU, Doftjeas, Norms, and
European Citizenship: Explaining Institutional Chdhgehe Modern Law Review/ol. 68, No.
2, 2005, pp. 233-267.
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accommodation, as well as the mutual recognition appropriation of
principles and values in a continuous manner.

Portrayed and construed as such, there is nothemgiping to the
collective political identity of the Union in itoéinding legal documents which
indicates that, as a candidate country satisfyiniclé 49 of the TEU and the
Copenhagen criteria, Turkey should, or could, reinzluded in the definition
of “Europeaness,” despite its somewhat divergaertity.

Indeed, diversity emerges as the genuine “Europealie which needs to
be preserved and promot&dRather than striving to transcend the diversity in
order to forge a collectivity, the Constitutionale@ity preserves and promotes
the “unity in diversity” approach. Not “values” asich, beyond the universal
ones, but processes, procedures, projects andsiyveonstitute the basis of the
European political identit§: Seen as such, the text of the Constitutional Vreat
and the normative framework reflected therein, a@nducive to the
accommaodation of the divergent identity of Turkey.

Even if we do not take into consideration the argote regarding
Turkey’s contribution to European history and fagé throughout the last
millenium, the approach undertaken in the Preamdgarding European history
does not preclude Turkey from becoming a compooktiite European political
identity. This argument is strengthened by the féat the commonality
required to forge a shared destiny is deemed fodred in the common future,
rather than being premised on the common past.|€ewmo come together on
the basis of shared objectives and shared progretscapable of building a
minimum solidarity and mutual trust to sustain thebility of their polity.
Participation in shared tasks can generate a ssenge of solidarity even when
those involved are not aware that they share aioy pultural, social, or ethnic
commonalities. Correspondingly, insofar as citizevisw themselves as
engaged in the shared practice of self rule, thrs itself become a source of
mutual identification and solidarity, even if thaye divided by class, culture
and religion. If Turks are perceived to strive floe same minimum conception
of common good as the “European” peoples, andaif tbnception of common
good is premised merely on universal values, ottBstinguishing

40 For a similar view,see Mayer and Palmowski who assert that only hetereiggrand
multiplicity can be identity referents for the EBee MAYER and PALMOWSKIsupranote 30,
p. 583. See also, BRAND, Michiel, “Affirming and Rdfig European Constitutionalism:
Towards the Establishment of the First Constitution the European Union”EUI Working
Paper-Law No. 2004/02, 2004.

“1 For views in regard to the insufficiency of valdesserving as the basis of European unity, see
NICOLAIDIS and HOWSE,supra note 10, p. 784. See also, the Report of the “Réfiect
Group”, supranote 3; LACROIX,supranote 39.
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characteristics of Turkish identity should not renémpossible the attainment
of these common objectives. If, however, Turkisnidty is, or perceived to be,
irreconcilably different from the “European” idefyti such fact or perception
would, of course, render even an agreement on amum conception of
common good impossible, let alone the attainmetti@ommon good.

Indeed, under the Constitutional Treaty, the coneemf common good is
not grounded in the safeguarding and promotion avhes substantive value
system beyond the universal principles. As statedrticle 1-3(1), the Union’s
primary objective is “to promote peace, its valaesl the well-being of its
peoples.” Article 1-3, paragraph 4, on the othemdhastates that “In its relations
with the wider world, the Union shall uphold andomote its values and
interests.” The “European” values depicted in Aetid-1, that are to be
promoted both internally and in the wider worldwewer, are not premised on
thick or “European” specific commonalities, but oniversal values to be
interpreted in a European context.

The only article to be found in the Constitutiofataty that proclaims the
Union’s objective to be the promotion of its somewliEuropean” cultural
values is Article I-3, paragraph 2, which statest the Union “[...] shall respect
the rich cultural and linguistic diversity, and Blemsure that Europe’s cultural
heritage is safeguarded and enhanced.” The obgeatithe Union is thus stated
as, not only to respect its cultural and linguisticersity, but also to safeguard
and enhance Europe’s cultural heritage, a herwageh arguably consists of
cultural diversity, rather than commonness. If ddity is the genuine
“European” value, then cultural heterogeneity alsdmaximization are values
to be promoted, rather than striving for a homogesecultural space or a
political community’® Accordingly, the Constitutional Treaty cannot be
construed to be a search for the boundaries oEtiepean polity by placing it
in a culturally-defined space or in opposition tty @ther culture, be it national
or religious Even if Turkey is not considered to be within th@indaries of
the vague definition of “European cultural heritabg a majority of European
citizens, whatever that definition might be, theide’s emphasis on the “rich

42 For the conception of the EU as a “rights-baseidninwithout relying on a common cultural
value basis,see FOSSUM, John Erik and MENENDEZ, Agustin Jose, ItSaidrift in the
Rubicon? The Constitutional Treaty Assessed”, in ERHKSErik Oddvar, FOSSUM, John Erik,
KUMM, Mattias and MENENDEZ, Agustin Jos&he European Constitution: the Rubicon
Crossed? ARENA Report, No. 3/05, Oslo, 2005, pp. 97-144)@at106-110.

43 For an opposing view regarding the use of “the USAthe Constitutional Treaty as a
distinguishing reference for Europe, both in terofisattitudes towards international law and
welfare state,see VON BOGDANDY, Armin, “The European Constitution arteuropean
Identity: Text and Subtext of the Treaty establigha Constitution for Europe”, in WEILER and
EISGRUBER, (eds.)Altneuland: The EU Constitution in a Contextual &sctive Jean Monnet
Working PaperNo. 05/04, 2004, at p. 13.
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cultural and linguistic diversity” supports the angent regarding the main
component of the “European cultural heritage” to ‘miversity.”* Such
diversity already accommodates different faitheneities, and “cultures”, and
would only be enriched by the accession of a “djeet” country like Turkey.
In contrast, it can also be argued that, although European values are
universal, diverse and sometimes divergent, trersill a shared context for
their understanding and practid&/ithin context of the European integration,
however, the common “political culture” and “collie political identity,” that
are prerequisites for sustaining the legitimacy wamadbility of a polity, should
not be confused with an essentialist commonalitytlem basis of “culture.”
Does the fact that Turkey is a secular country wvaitbredominantly Muslim
population, or that it has an “Oriental” compongmits identity, in addition to
its “European”, “Balkan”, “Mediterranean”, “Caucasi’ ingredients,
undermine the European polity? It is a contestabfeiment and very much
contrary to the universalist ideals of the Uniorelam that cultures or religions
other than Christian, and strictly “Western Eurapeare not capable of the
internalization of those values and principles itheir social, legal and political
ordering® If, and when, Turkey conforms to the Copenhagéeréa and the
Union acquis both on paper and in practice, that would beigefit to reflect
the fact the Turkey can be a compatible compontttieo“European” political
culture?® Since cultural homogeneity does not necessarity, automatically,
imply a political community or a constitution, bihet same token, cultural
divergences should not be regarded as precludirdasty and trust.

I\V) European Public Opinion and Turkey’s European Prospects’
Related to the issue of democratic legitimacy anblip participation in

the operation and direction of the integration pssc within context of the
enlargement, is the essential requirement of caiminthe European public of

4 For an in-depth analysis on this provision, seeBBON, supranote 29, pp. 22-23. According
to Dobson, the cultural heritage that matters fetiee European Union’s and not Europe’s. Since
these are not the same, they should not be confused

45 For a similar argument on the role of religionhirit context of Turkey’s EU membership, see
MAHLMANN, Matthias, “Constitutional Identity and Th@olitics of Homogeneity” German
Law Journal, Special Issue-Confronting Memaoriésl. 6, No. 2, 2005, pp. 307-317, at p. 310.

8 For Mayer and Palmowski “[a]s long as Turkey calfiilf the institutional, economic and legal
requirements for membership it is not principatkgleded from the European identity which has
been shaped so decisively by the institutions ama bf the EU.” See MAYER and
PALMOWSKI, supranote 30, p. 583.

47 The views expressed in this part of the study draw a previous study by the author. See
BAYKAL, Sanem, “Turkey-European Union Relations: Cerging or Drifting Apart-What Kind
of A Common Future?Ankara PapersNo. 11, 2004, pp.1-76.
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the indispensability and benefits of this procBdsuropean public opinion on
enlargement in general has been indifferent, bwatds Turkey’s accession in
particular, has been far from favorable.

Indeed, the main obstacle to the smooth progresBudfey’s accession
process emanates from the perceptions of the Eamopeblic with regards to
Turkey. The Europeans’ negative attitudes towardskdy often stem from
their view that Turkey would be unable to conform European ideal and
practice, and this, in turn, is the direct result tbeir divergent identity
perceptions. As long as the negative public opintvards Turkey’'s accession
is not replaced with some degree of the desirghilita common future on the
part of the European peoples, Turkey's accessiomldv@rove to be an
insurmountable challenge.

Concerns about increased immigration, unemploymengfanized crime,
drug trafficking, redistribution of the funds fohd& current and acceding
members, increased difficulty in decision-makinghe enlarged Union and a
decrease in living standards have been cited aarttierlying motives for this
ambivalent public opinion towards enlargem&nEor Turkey, in particular,
Meltem Mdaftiler Bag ascertains four factors thatysh European public
opinion towards Turkey’s future accession: cenfegravity, immigration, fear
of increase in xenophobia/racism, and distributbfunds. Bag also points to
the fact that, with the possible exception of xdrmadpa/racism (to a certain
extent), almost all of these concerns apply tatsl other new members and
candidates of the EJ.

Turkey’s relative backwardness in economic teritsspopulation, in terms
of its essential attributes such its size and patemweight in the decision-
making structures of the Union; the so-called ‘axdt’ differences, and the
possibility of these differences triggering xenopicotendencies in European
societies; and an unstable neighborhood as a dimwequence of Turkey's
geopolitics-- appear to be the fundamental grododsoncern for the European
public opinion. The social and political tendenciels the domestic public
opinion at the Member State level, as well as teeegal attitudes at the
European level, have a significant bearing on theision regarding Turkey’s
future prospects for EU membership. In that regattte considerable

48 SINNOTT, Richard, “Assessing the Implications of Edlargement for the Existing Member
States: The Public Opinion Perspectivell Working PaperRSCASNo. 2004/11, 2004.

49 WALLACE, Helen, “Enlarging the European Union: Refiens on the Challenge of
Analysis”, Journal of European Public Poligy/ol. 9, No. 4, 2002, pp. 658-665; MUFTULER
BAC, Meltem Enlarging the European Union: Where Does Turkeyn&?a TESEV, 2002,
available at http://www.tesev.org.tr.

0 MUFTULER BAGC, supranote 49.
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divergences among the individual Member States thed public opinion
concerning Turkey’s future membership should beeditBe that as it may,
those differences among the Member States in tlgredeof support for
Turkey’s membership or the divergences in the apgrdo the assessment of
the country’s contributions to, and challenges fbe integration process, do
not alter the fact that Turkey’'s membership appéarbe the least desirable,
compared to all the other new members/candidates.

On the basis of these findings, it has to be pdiotgt that, at a time when
the European Union is striving to bridge the gapwken itself and its citizens,
and for more democracy, participation and legitiypazich unfavorable public
opinion will be a crucial hindrance to Turkey's Etdembership. Further
enlargement, including Turkey's accession, withqubper debate on its
normative, political and pragmatic justifications brder to convince the
European peoples of its necessity and advantagés|sethe risk of tensions
emanating from diversity, rather than the maximiratof its benefits.
Moreover, such an outcome has the potential ohalieg the European citizens
from the integration proceséWalker puts forward the crucial question: “Can
the fragile legitimacy of the EU shoulder the burd# further enlargement
without proper public debate and social legitima®8® However, more
significant queries revolve around the normativenuse and framework of
such debate; the proper public discourse that dhdetdide this question and the
best way to secure these prerequisites and theroatc

The unfavorable public opinion regarding Turkey'ssmbership has
already started to influence the direction of thégration process. In the
Member States that conducted referendums for thdicaion of the
Constitutional Treaty, like France, the issue ofkiIsh membership has become
one of the obstacles in the way of a favorable YoRespite the fact that the
results of the public opinion surveys undertakethm aftermath of the French
and Dutch referendums demonstrated that oppositomnTurkey's EU
membership played a very insignificant role in tmfavorable vote against the

51 For differences amongst the Member States on dbis of their particular policy priorities and
concerns over Turkey's future membership, see MUEHR BAC, supranote 49.

52 KUMM, supranote 35, p. 323-324. Kumm asks whether it is the Turkey’s membership
without proper public debate and popular legitimaould “effectively preclude the development
of a genuine European democracy, a European psepliere and a strong social cohesion in
Europe, because it would further alienate a majoot European citizens, and strengthen
Euroscepticism across Europe?” Whether the existehsuch potential already points to the fact
that there exists a “thick” identity in Europe,kasmm suggests, remains a debatable assertion.

53 WALKER, supranote 36, p. 377.

5 See, e.g. BIANCHERI, Franck, “Comment: The Day the Commissionrpealoes the
Constitution?” EUobserveiat http://www.euobserver.com/?aid=17362&sid=9.
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Constitutional Treaty, the reaction of the poldics was far away from
reflecting this fact® Even before the constitutional referendums, inepr
appease their public opinions, Austria and Franad hlready committed
themselves to a public vote on Turkish accessidmetwthe time comes?

The normative legitimacy of a referendum only fasrKey’s accession
would be contentious only if it is not generalized the basis of some
normative approach, where each new accession igected to such a
procedure, and also in the entirety of the MemMleateS. Such a “European”
referendum, rather than national referendums fturéuenlargements, might
have the added value of assisting the emergeneeEafropean public space.
The insistence on subjecting only Turkey's accessio such procedure,
however, reinforces the perception that the Eunopeperceive their own
identity as a coming together on the basis of sdhiek commonalities
premised on common values, while Turkish identityseen as substantially
divergent, and hence would justify such discrimomat behavior. Our
discussions within the framework of this paper, beer, indicate only the
possibility of the emergence of a European colecidentity which is “thin,” in
the sense that it is based on shared objectiveshamdattainment through EU
law, institutions and mechanisms, rather than ofth&ck” conception of
common values.

The cost of a rejection by popular vote of a caaiccountry which has
fulfilled the accession criteria, completed theesston negotiations, and even
signed an accession treaty with the Union, wouldHeerejection of the EU
values of respect for the supremacy of law, adluerdn legal and political
commitments, and fulfillment of legitimate expeatas. This would, in turn, be
damaging to the credibility of the EU both insidedaoutside. A sufficiently
normative EU identity that is worth identifying Wwittannot be based on such
discriminatory and arbitrary attitudes. The legdbm expectations that have
been raised both within Turkey, and in the widerldjdy the last 40-odd years
of progressive relations between the parties dessenormative approach. If the
Union’s identity is an open, inclusive, normativdemtity based on universal
ideals and on practical necessities in order tovigeo legitimacy to its

%5 For the surveys conducted in France and the Natfus in the aftermath of the referenda
regarding the reasons behind the no-vatee Flash Eurobarometerl71l: The European
Constitution: Post-referendum survey in France:dwekk conducted in 30 & 31 May 2005,
published in June 2005 andlash Eurobarometerl72: The European Constitution: Post-
referendum survey in The Netherlands: Fieldworkdeaed in 2/4 June 2005, published in June
2005.

%6 Mattias Kumm asserts in that regard that Turkeg'session would be highly problematical “if
a clear and stable majority of European citizenstinaes to be against it. In this respect the
decision by France to hold a referendum need nobdggpropriate.” KUMM,supranote 35, p.
324,
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democratic governance and constitutionalism, andpdpular or social
legitimacy cannot be the only basis for Europedgititeacy, this must also hold
true for the rejection of Turkey’'s accession ink@ tEuropean Union. The
Union’s decision on Turkey cannot solely be basedaworable public opinion,
but should be premised both on normative and pragmaustifications.
Moreover, in the eventuality of a referendum onittseie, its timing, procedure
and mechanism should be considered and designkditmiipst care.

Conclusion

Thick or thin, exclusive or inclusive, based on f&aean” or universal
values, the forging of a “political identity” fohé European Union to increase
its normative and democratic legitimacy will prdeebe a challenging task. The
main challenge for the Union, however, will be take a balance between
diversity/dynamism/plurality on the one hand, amitydcohesion/solidarity on
the other, while aspiring to become a normativeliaiv power as well as a
sufficiently democratic and efficient system of gavance.

In that context, the only normative and viable iitgrfor the Union would
be a legal, institutional, procedural one; based common projects and
objectives; an “EU identity” of an open-ended natteflecting the open-ended
character of the European polity with its bordemd &nality, whether Turkey
becomes a member or not. If the EU identity is sdapy the distinguishing
characteristics and shared objectives of the iategr process, and by the
institutions, law, procedures and political cultuk the Union, a candidate
country fulfilling the legal, economic and demodaratonditions of membership
cannot be excluded on cultural grounds. Europeajeqris not a cultural or
historical endeavor, it is a distinct political, oeomic and social model.
Consequently, its membership must also be a palliiecision, not a cultural or
historical one. And such decision should be basedltat the candidate brings
to the table, rather than its “identity”.

The future prospects of Turkey-EU relations wilpdad on the ability of
the two sides to come to terms with concepts ssctivaersity and coherence.
The perceptions of dangers deriving from differanaad disparities should be
replaced by the potential of dynamism and synerggsented by diversity.
Turkey possesses the inner strength and capacitsatsform sufficiently in
order not to threaten the coherence and functioointhe European political
process. The European Union, for its part, posseise capacity and the
mechanisms to accommodate Turkey, with all its diye The question is,
whether both parties have the political will.



