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Global War on Terrorism1 
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ABSTRACT 

In response to the terrorist attacks and as a means to assert jurisdiction over the 
"captured terrorists, " the President of the United States issued the "Presidential Order 
on Detention, Treatment and Trial of Certain Non-Citizens in the War Against 
Terrorism " in order to try the perpetrators in "military commissions. " The proposed 
military commissions will be specifically authorized to prosecute the captured 
terrorists. However, the existing system of terrorist prosecutions seems to provide 
unfair trials. The Military Order guaranteed very few procedural safeguards under 
international law. 

Given the procedural mechanism of military commissions for trying the captured 
terrorists, it is evident that the policy of the United States on terrorist prosecutions 
needs a major revision. Procedural protections must be provided for the captured 
terrorists. In part II, it is argued that many of the problems the United States faces in 
the GWOT can only be effectively solved through international cooperation, and 
international law is the best available tool to gain international support. The 
September 11th attacks were no different from past terrorist attacks and they constitute 
a crime of terrorism. A criminal justice process is one of the more appropriate 
responses to the September 11th attacks. 

1 The views expressed in this article do not necessarily reflect the views of the Turkish Armed 
Forces, which does not advocate specific policy positions. 

* Hakim Binbaşı, Elazığ 8nci Kolordu Askeri Mahkemesi Hakimi 
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ÖZET 

11 Eylül terörist saldırılarının ardından, ele geçirilip ABD'nin Küba'daki 
Guantanamo üssünde esir tutulan teröristlerin yargılanması amacıyla, ABD Başkanı 
tarafından "Terörle Mücadelede Küresel Savaşta Ele Geçirilen Yabancı Uyrukluların 
Gözaltına Alınması, Alıkonulması ve Yargılanmasına Dair Başkanlık Emri" 
yayınlanmış ve faillerin "askeri komisyonlarda" yargılanması kararlaştırmış 
bulunmaktadır. Böylece ele geçirilen teröristlerin yargılanmasında askeri komisyonlar 
mutlak yetkili kılınmıştır. Ancak ABD'nin teröristlerin yargılanmasında seçmiş olduğu 
yöntem adil olmayan yargılamalara yol açabilecek bir nitelik taşımaktadır. Zira söz 
konusu "Askeri Emir, " uluslararası hukuk çerçevesinde, yargılanacak sanıklara yeterli 
yargılama güvenceleri sağlamadığı için büyük tartışmalara yol açmıştır. 

Guantanamo 'da esir tutulan teröristlerin askeri komisyonlarda yargılanması 
hususunda kabul edilen usul kuralları göz önüne alındığında, ABD'nin teröristleri 
yargılama politikasında ciddi değişikliklerin yapılması gerektiği açıkça görülmektedir. 
Zira yargılanacak esir teröristlere her türlü yargısal güvencelerin sağlanması 
gerekmektedir. Böylece ABD'nin Terörle Mücadelede Küresel Savaşta karşılaştığı 
güçlüklerin birçoğu da uluslararası işbirliği sayesinde etkin bir şekilde çözülebilecektir. 
Bu mücadelede uluslararası desteğin sağlanmasının en etkin yolu ise uluslararası ceza 
hukukunun uygulanmasından geçmektedir. Çünkü açık bir şekilde terör suçunu 
oluşturan 11 Eylül saldırıları, geçmişteki diğer terör saldırılarından çok da farklı bir 
nitelik taşımamaktadır. Adil bir ceza yargılaması, 11 Eylül saldırılarına karşı verilecek 
en etkili yanıtlardan birisini teşkil etmektedir. 

Key Words: September 1 lth attacks, terrorism, military commissions, Presidential 
Order, terrorist prosecutions, fair trial, procedural safeguards, captured terrorists, the 
Global War on Terrorism, international criminal law, crime of terrorism. 
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I. Introduction 
The terrorist attacks against the United States on September 11, 2001 were 

the most serious terrorist attacks on a state and its population.2 Those attacks 
have also had important consequences in international law.3 The September 
11th attacks changed some important legal categories and imposed the need to 

2 Lawrence Azubuike, Status of Taliban and Al Qaeda Soldiers: Another Viewpoint, 19 CONN. J. 
INT'LL. 127, 136(2003). 
3 CHRISTINE GRAY, INTERNATIONAL LAW AND THE USE OF FORCE 164 (2d ed. 2004). 
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rethink them.4 They also impacted the American justice system because 
"[ejnormous government resources were funneled toward the investigation and 
prosecution of terrorist perpetrators."5 

In response to the terrorist attacks and as a means to assert jurisdiction over 
the "captured terrorists,"6 the President of the United States issued the 
"Presidential Order on Detention, Treatment and Trial of Certain Non-Citizens 
in the War Against Terrorism" in order to try the perpetrators in "military 
commissions."7 The proposed military commissions will be specifically 
authorized to prosecute the captured terrorists. However, the existing system of 
terrorist prosecutions seems to provide unfair trials. The Military Order 
guaranteed very few procedural safeguards under international law. 

Part II of this paper discusses the definition of terrorism and analyzes 
international law aspects of the global war on terrorism (GWOT). International 
law considerations pervaded the GWOT and it is necessary to analyze what role 
international criminal law should play in the GWOT. Part III discusses the 
current system of terrorist prosecutions. Unlike historic examples where the 
tribunals were held after the end of hostilities, these prosecutions will be taking 
place during an on-going armed conflict.8 Part IV examines terrorism as an 
international crime. It also identifies several problems before suspected 
terrorists are tried by the military commissions. Part V reviews the problem 
areas in prosecuting terrorists and concludes by arguing that the policy of the 
United States on prosecution of terrorists needs a major revision before it can be 
used. In conclusion, the paper proposes that procedural protections must be 
provided for the captured terrorists. 

Mark A. Drumbl, Victimhood in Our Neighborhood: Terrorist Crime, Taliban Guilt, and the 
Asymmetries of the International Legal Order, 81 N.C. L. REV. 1, 5 (2002). 
5 See, e.g., Seth N. Stratton, Taking Terrorists to Court: A Practical Evaluation of Civil Suits 
Against Terrorists Under the Anti-Terrorism Act, 9 SUFFOLK J. TRIAL & APP. ADVOC. 27 (2004) 
(discussing civil suits against terrorists). 
6 For the purposes of this paper, the term "captured terrorists" will be used narrowly to include 
only the detainees held on U.S. Naval Base in Guantanamo, Cuba. 
7 See Military Order No. 222 of November 13, 2001, Title 3, Detention, Treatment, and Trial of 
Certain Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 57,833 2(a) (Nov. 16, 2001) 
[hereinafter Military Order] (authorizing detention of non-citizens found to have participated in 
terrorist acts or associated with members of al Qaeda, and trials by military commissions). 
8 See generally Joan Fitzpatrick, Jurisdiction of Military Commissions and the Ambiguous War 
on Terrorism, 96 AM. J. INT'L L. 345, 348 (2002) (asserting that "[a]l Qaeda captures are 
suspected of past or future terrorist crimes, not violations of the laws of war, and no legal basis 
exists to detain or try them as 'unlawful combatants'"). 
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II. Overview of Modern Terrorism 

A. Definition and International Nature of Modern Terrorism 

Terrorism has been discussed in international law for a long time. 
Countries often struggle with the distinction between "terrorism" and 
"legitimate struggle of an occupied people for liberation" because there has 
been no accepted definition of terrorism.9 However, the dispute over what 
constitutes terrorism denotes part of the problem: what is terrorism to someone 
is heroism to others; "one man's terrorist is another man's freedom fighter."10 

Scholars are divided about the definition of terrorism." However, it is 
essential to provide a common definition.12 The causes of terrorism and the 
political motivation of the terrorists are relevant to the problem of defining 
terrorism. Without an accurate definition, it becomes impossible to recognize 
the weaknesses in terrorist prosecutions. This definition can also establish the 
necessary elements to convict the captured terrorists. The issue here is the 
difficulty in characterizing the nature of terrorism because terrorism is a term of 
uncertain legal content.13 However, the lack of "definitional consensus" is not 
an obstacle to the jurisdiction over terrorists.14 

Although the international community does not agree on the definition of 
terrorism, consensus is emerging as to the broad meaning of terrorism. Some 
governments define terrorism as individual acts of violence only if they are 
employed merely for personal gain or caprice.15 For most the term "terrorism" 
includes certain acts carried out in an attempt to coerce the authorities or 
population of a country in order to achieve political, religious, or ideological 

9 JOHN F. MURPHY, THE UNITED STATES AND THE RULE OF LAW IN INTERNATIONAL AFFAIRS 297 
(2004). 
10 ROBERTA ARNOLD, THE ICC AS A NEW INSTRUMENT FOR REPRESSING TERRORISM 4 (2004). 

See, e.g., Azubuike, supra note 1, at 137 (arguing that terrorism is an act of violence 
committed with the intent to instill fear); CALEB CARR, THE LESSONS OF TERROR, A HISTORY OF 
WARFARE AGAINST CIVILIANS: WHY IT HAS ALWAYS FAILED AND WHY IT WOULD FAIL AGAIN 6 

(2002) (addressing terrorism as warfare deliberately waged against civilians). 

Jennifer Trahan, Trying a bin Laden and Others: Evaluating the Options for Terrorist Trails, 
24 Hous. J. INT'L L. 475, 503 (2002) (suggesting the United Nations Security Council (U.N.S.C.) 
adopt a definition of the crime of terrorism and creating a new terrorism tribunal with jurisdiction 
over that crime). 
13 William A. Schabas, Theoretical and International Framework: Punishment of Non-State 
Actors in Non-International Armed Conflict, 26 FORDHAM INT'L L.J. 907, 925 (2003). 
14 Lucy Martinez, Prosecuting Terrorists at the International Criminal Court: Possibilities and 
Problems, 34 RUTGERS L.J. 1,10 (2002). 

M. Cherif Bassiouni, Legal Control of Terrorism: A Policy-Orientated Assessment, 43 HARV. 
INT'L L.J. 83,85(2002). 
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aims.16 Terrorism is also defined as a crime in certain treaties that are binding 
on the state parties to exercise jurisdiction over such crimes.17 Domestic 
terrorism involves acts that occur primarily within a country while international 
terrorism involves acts that occur primarily outside the country.18 

Terrorism is simply defined in the U.S. code as "premeditated [or] 
politically motivated violence perpetrated against noncombatant targets by sub-
national groups or clandestine agents."19 Although there are many definitions 
of terrorism, most definitions have five basic elements: (1) the perpetration of 
violence by whatever means;20 (2) the targeting of innocent civilians;21 (3) with 
the intent to cause violence or with wanton disregard for its consequences;22 (4) 
for the purpose of causing fear, coercing, or intimidating an enemy;23 and (5) in 
order to achieve some political, military, ethnic, ideological, or religious goals.24 

Based on most definitions of terrorism, two elements are most critical: the 
targeting of civilians; and the existence of an ideological or political purpose. 
However, problems with terrorist prosecution are obvious - international 
consensus has never been achieved on a precise definition of terrorism and who 
can be responsible for it. Regardless of a universally accepted definition of 
terrorism, a common distinguishing characteristic of terrorism is a "resort to a 
strategy of terror or violence in order to achieve goals that include a power 
outcome."25 This is true whether the perpetrator of the terrorist act is a state or a 

16 JEFFREY F. ADDICOTT, TERRORISM LAW: THE RULE OF LAW AND THE WAR ON TERROR 4 (2d 
ed. 2004). 
17 See ARNOLD supra note 9, at 14 (addressing terrorism in a universal and comprehensive way 
and analyzing anti-terrorism conventions). 
18 Stratton, supra note 4, at 41. 
19 See, e.g., 22 U.S.C. § 2656 (f)(d)(2000) (defining terrorism as politically-motivated violence 
against civilians). 
20 JOSEPH J. LAMBERT, TERRORISM AND HOSTAGES IN INTERNATIONAL LAW 17 (1990). 

21 YORAM DINSTEIN, WAR, AGGRESSION, AND SELF-DEFENSE 205 (3d ed. 2001). 

22 MURPHY, supra note 8, at 298. 
23 ADDICOTT, supra note 16, at 4. 
24 See Christopher L. Blakesley, Ruminations on Terrorism & Terrorism Law & Literature, 57 U. 
MIAMI L. REV. 1014,1092 (2003). 
25 See Helen Duffy, Responding to September 11: The Framework of International Law 34, at 
http//:www.interights.org/about/Projects.asp (last visited Jan. 27, 2005). 

http://www.interights.org/about/Projects.asp
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non-state actor. As criminal acts, terrorism seeks to intimidate or coerce a 
civilian population or a government.26 

The international community agrees regarding two facts: terrorism is bad; 
and there is no consensus on how to define it.27 Yet terrorism can be generally 
defined as methods of terror or violence that targets civilians for political or 
ideological purposes. Terrorism is in fact not a specific term for a specific 
crime or action. It is an umbrella term under which a range of actions are taken 
by agents either sporadically or continuously to obtain their end.28 Terrorism is 
not a philosophy or a movement; it is a method.29 International terrorism is 
generally understood as "terrorism involving citizens or the territory of more 
than one country."30 International terrorism involves "violent acts or acts 
dangerous to human life that are a violation of the criminal laws of the United 
States or of any state.""' Supporting terrorist activities in another state is often 
called indirect aggression and terrorist activities were listed as "terrorism 
offenses."32 

B. Terrorism as an Armed Attack 

Another approach to characterize terrorism is to define it as an "act of 
war." Some argue that "international terrorism" is the act of violence 
containing an international element or violating an international norm.34 

"Domestic terrorism" is usually included in state criminal statutes under acts 
committed by common criminals.35 Regardless, terrorism is both a crime and a 
method to perpetrate other crimes. The international crimes of genocide, war 

26 Vincent-Joel Proulx, Rethinking the Jurisdiction of the International Criminal Court in the 
Post-September 11th Era: Should Acts of Terrorism Qualify As Crimes Against Humanity?, 19 
AM. U. INT'L L. REV. 1009, 1034 (2004). 
27 DlNSTEIN, supra note 20, at 65. 
28 ARNOLD, supra note 9, at 4. 
29 Bassiouni, supra note 15, at 83 (noting that terrorism has existed "in one form or another, in 
many societies for as long as history has been recorded"). 
30 MURPHY, supra note 8, at 298. 
31 See 18 U.S.C. § 2331 (2000) (defining international terrorism). 
32 DINSTEIN, supra note 20, at 183. 
33 Blakesley, supra note 23, at 1047-48. 
34 GRAY, supra note 2, at 159. 

Bassiouni, supra note 15, at 84. 

I" 
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crimes, and crimes against humanity can also be considered methods of 
terrorism intentionally designed to intimidate and cause fear in a civilian 
population.36 

Today terrorist groups are primarily motivated by ideology.37 "The United 
States is not at war with a state, but against terrorism, an ideology."38 These 
groups generally have fewer members and do not have the capability of 
changing a regime.39 However, "ideologically motivated groups are even more 
violent than insurgent or revolutionary groups because of the strength of their 
beliefs and the self-perpetuating belief that their cause is rig ht."40 Ideologically 
motivated Islamic fundamentalist terror groups such as al Qaeda have most 
impacted the United States and the international community.41 These groups are 
international in nature because of either their "transnational dimension to their 
operations" or "funding and support sources."42 

The modern terrorist threat is different in that modern technology has 
enabled terrorists to plan and operate world wide as never before. With 
advanced telecommunications they can coordinate their actions among 
dispersed cells while remaining in the shadows.43 Now, with weapons of mass 
destruction (WMD) capability, terrorists have the potential to expand the effects 

Susan Tiefenbrun, A Semiotic Approach to a Legal Definition of Terrorism, 9 ILSA J. INT'L & 
COMP. L. 357, 370 (2003) (giving various national and international definitions of terrorism). 
37 INT'L AND OPERATIONAL DEP'T, THE JUDGE ADVOCATE GENERAL'S LEGAL CENTER AND 
SCHOOL, U.S. ARMY, JA 422, OPERATIONAL LAW HANDBOOK 379 (2005) [hereinafter JA 422]. 

38 Samantha A. Pitts-Kiefer, Note: Jose Padilla: Enemy Combatant or Common Criminal?, 48 
VILL. L. REV. 875, 900 (2003). 
39 Ruth Wedgwood, Responding to Terrorism: The Strikes Against Bin Laden, 24 YALE J. INT'L 
L. 559, 566(1999). 
40 Bassiouni, supra note 15, at 85 (noting that even though ideologically motivated groups are 
generally smaller than insurgent or revolutionary groups, their "terror-violence techniques are 
capable of destabilizing a regime and inflicting harm on members of its society to achieve 
politically related, often vengeful, goals"). 
41 Id. (noting that the term "international terrorism" has become synonymous with "small, 
ideologically motivated groups, whose strategies of terror violence are designed to propagate a 
political message, destabilize a regime, inflict social harm as political vengeance, and elicit over-
reactive state responses likely to create a political crisis"). 
42 See generally NATIONAL STRATEGY FOR COMBATING TERRORISM 6 (Feb. 2003) (stating that the 
international environment defines the boundaries within which the terrorists' strategies take 
shape). 
43 Greg Travalio & John Altenburg, State Responsibility for Sponsorship of Terrorist and 
Insurgent Groups: Terrorism, State Responsibility, and the Use of Military Force, 4 CHI. J. INT'L 
L. 97, 109 (2003). 
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of their actions. The global environment, "with its resultant terrorist 
interconnectivity," and WMD are changing the nature of terrorism.44 

The September 11 th attacks were acts of war because al Qaeda executed 
the attacks to achieve an ideological and political objective - changing the 
United States foreign policy in the Middle East.45 The international community 
recognized that the acts perpetrated by members of al Qaeda amounted to armed 
attack and the United States and its allies had the right to use force in self-
defense.46 Transnational terrorism by non-state actors has become the new 
means and method of warfare in the twenty-first century. 

C. The Global War on Terrorism and International Law 

/. The United States' Right to Use Force in Self-Defense 

International law is generally defined as the rules and principles regulating 
the behaviors, conduct, and relations of states.47 While the United States has 
historically been a leading advocate of international law, the September 11th 
attacks and the growth of non-state actors like al Qaeda raised serious concerns 
about how international law can meet the United States' challenges in the 
GWOT. Accordingly, in 2002, President Bush determined that al Qaeda was 
not entitled to certain protections of international law, such as the protections of 
the Geneva Conventions, because the members of al Qaeda are unlawful 
combatants who are not a state party to the Geneva Conventions.50 This action 

44 JA 422, supra note 36, at 379. 
45 John Yoo, Symposium: The Changing Laws ofWar: Do We Need a New Legal Regime After 
September 11?: Transferring Terrorists, 79 NOTRE DAME L. REV. 1183, 1196 (2004). 
46 GRAY, supra note 2, at 165. 
47 MURPHY, supra note 8, at 14. 
48 GRAY, supra note 2, at 164. 
49 See Geneva Conventions of 1949 for the Protection of War Victims, Aug. 12, 1949, 6 U.S.T. 
3114, 75 U.N.T.S. 3 [hereinafter Geneva Conventions]. The Geneva Conventions consist of four 
treaties: Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter GWS]; 
Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and 
Shipwrecked Members of the Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 
85 [hereinafter GWS Sea]; Geneva Convention Relative to the Treatment of Prisoners of War, 
Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter GPW]; Geneva Convention Relative 
to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 
287 [hereinafter GC IV]. 
50 See The White House, The Office of the Press Secretary, Statement by the Press Secretary 
(Feb. 7, 2002) [hereinafter White House Statement, Feb. 7, 2002] (noting that although al Qaeda 
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caused widespread criticism and great debate about what role international law 
should play in prosecuting terrorists.51 

After the September 11th attacks, the international community 
unanimously expressed its sympathy for the United States and strongly 
condemned these acts of terrorism. The U.N. Security Council met in 
emergency session on September 12, 2001, and adopted resolution 1368, which 
states that "[t]he attacks constitute a threat to international peace and 
security."52 The resolution referred explicitly to "the right of individual or 
collective self-defense" in accordance with the U.N. Charter.53 The Security 
Council never explicitly authorized the use of armed force in response to the 
September 11th attacks.54 However, the resolution is an important example of 
international law being applied to combat terrorism because it called on states to 
"work together to bring to justice the perpetrators" of the September 11th 
attacks.55 

In response to these terrorist attacks on the United States, the North 
Atlantic Treaty Organization (NATO)56 invoked Article V57 of the treaty for the 

are not entitled to prisoners of war (POW) status per GPW upon capture, the U.S. policy dictates 
that they will still receive the treatment and protections of GPW). 
51 See, e.g., Neal K. Katyal & Laurence H. Tribe, Waging War, Deciding Guilt: Trying the 
Military Tribunals, 111 YALE L.J. 1259, 1261 (2002) (arguing that the current military 
commissions, as constituted, are unconstitutional and suggesting that either the federal courts or 
the UCMJ would be more constitutional approaches to trying terrorists). 
52 See S.C. Res. 1368, U.N. SCOR, U.N. Doc. S/RES/1368 (2001). 
53 Id. See also S.C. Res. 1373, U.N.SCOR, U.N. Doc. S/RES/1373 (2001) (reaffirming the need 
to combat by all means, in accordance with the charter of the United Nations, threats to 
international peace and security caused by terrorist acts) (emphasis added). 
54 Drumbl, supra note 3, at 18. 
55 GRAY, supra note 2, at 186. 
56 See North Atlantic Treaty, Apr. 4, 1949, 63 Stat. 2241, 34 U.N.T.S. 243. 
57 Art. V of the NATO Charter states: 

The parties agree that an armed attack against one or more of them in Europe or North America 
shall be considered an attack against them all and consequently they agree that, if such an armed 
attack occurs, each of them, in exercise of the right of individual or collective self-defense 
recognized by Article 51 of the Charter of the United Nations, will assist the Party or Parties so 
attacked by taking forthwith, individually and in concert with the other parties, such action as it 
deems necessary, including the use of armed force, to restore and maintain the security of the 
North Atlantic area. 

Any such armed attack and all measures taken as a result thereof shall immediately be reported to 
the Security Council. Such measures shall be terminated when the Security Council has taken the 
measures necessary to restore and maintain international peace and security. 

CHARTER OF THE NORTH ATLANTIC TREATY ORGANIZATION. 
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first time in its history. NATO recognized the individual and collective self-
defense as stated in Article 51 of the U.N. Charter.' Shortly thereafter, the 
President stressed that the United States was prosecuting the GWOT.60 The 
United States identified "al Qaeda as the group responsible" and began using 
its diplomatic and military forces to respond to this "act of war."62 

Article 2(4) of the U.N. Charter prohibits the threat or use of force and 
obliges all members of the U.N. to "refrain in their international relations from 
the threat or use of force against the territorial integrity or political 
independence of any State or in any other manner inconsistent with the 
Purposes of the United Nations."63 However, the Article 5164 exception for self-
defense is the only explicit exception to Article 2(4).65 Under the doctrine of 
self-defense, a state may resort to the use of armed force only in response to an 
"armed attack" or perhaps, the threat of an "imminent" armed attack.66 Self-
defense is an exception to the general duty of all states to respect the territorial 
integrity of other states and the only exception to the prohibition on the use of 
non-U.N. authorized force.67 A legal basis to use force exists in the GWOT 

GRAY, supra note 2, at 160; Jordan J. Paust, Postscript: Antiterrorism Military Commissions: 
The Ad Hoc DoD Rules of Procedure, 23 MlCH. J. INT'L L. 533, 546 (2002). 
59 Art. 51 of the U.N. Charter states: 

Nothing in the present Charter shall impair the inherent right of individual or collective self-
defense if an armed attack occurs against a Member of the United Nations, until the Security 
Council has taken measures necessary to maintain international peace and security. Measures 
taken by Members in the exercise of this right of self-defense shall be immediately reported to the 
Security Council and shall not in any way affect the authority and responsibility of the Security 
Council under the present Charter to take any time such action as it deems necessary in order to 
maintain or restore international peace and security. 

U.N. CHARTER art. 51. 

60 Daryl A. Mundis, Agora: Military Commissions: The Use of Military Commissions to 
Prosecute Individuals Accused of Terrorist Acts, 96 AM. J. INT'L L. 320 (2002). 
61 President George W. Bush, Address to the Joint Session of Congress and American People 
(Sept. 20, 2001), available at http://www.whitehouse.gov/news/releases/2001/09/20010920-
8.html. 
62 Yoo, supra note 44, at 1196. 
6 3 U.N. CHARTER art. 2(4). 

64 U.N. CHARTER art. 51. 

65 Travalio & Altenburg, supra note 42, at 101. 

66 SIR ROBERT JENNINGS QC & SIR ARTHUR WATTS, OPPENHEIM'S INTERNATIONAL LAW (vol. 1) 

421 (9th ed. 1996). 
67 U.N. CHARTER art. 2(4). 

http://www.whitehouse.gov/news/releases/2001/09/20010920-
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because the United States is acting in self-defense. Under the United States 
interpretation of Article 51 of the U.N. Charter, the United States has the right 
to use force in self-defense against an imminent or continuing threat to its 

i • • 6 9 

sovereignty and citizens. 

2. Applicability of the Geneva Conventions in the Global War on 
Terrorism 

The Geneva Conventions of 1949 and the two Additional Protocols of 
1977 are the documents that currently outline the humanitarian rules applicable 
in armed conflict. The Conventions become applicable at the beginning of 
hostilities.70 However, the application of international law to terrorism is 
problematic in that there is uncertainty among governments and scholars as to 
exactly how international law is applicable.71 The terrorists whom the United 
States faces today are not easily dealt with under international law. There is also 
disagreement pertaining to whether international terrorism triggers the law of 
war or whether humanitarian law governs.72 Prior to September 11th, terrorist 
attacks and operations against terrorists were traditionally treated as neither 
international nor internal armed conflict.73 Terrorists have been considered 
criminals to whom law enforcement must respond and any military operations 
against terrorists were considered below the armed conflict spectrum.74 

Many opined that the law of war applies to international terrorists because 
the September 11th attacks were "acts of war against the United States."75 The 
September 11th terrorist attacks resemble acts of war because they are 
extraordinarily severe, directed from abroad by an organized group, and 
directed against a state as a whole.76 Yet it is not clear under international law 

The 9/11 Commission Report, Final Report of the National Commission on Terrorist Attacks 
upon the United States 330-37 (n.d.) [hereinafter 9/11 Commission Report]. 
69 ADDICOTT, supra note 16, at 51. 
70 Geneva Conventions, supra note 48, art. 1. 
71 ARNOLD, supra note 9, at 337. 
72 GRAY, supra note 2, at 165. 
73 Brigader General Charles J. Dunlap, Jr, International Law and Terrorism: Some 'Qs and As' 
for Operations, ARMY LAW., Oct/Nov. 2002, at 23, 25. 
74 Mundis, supra note 59, at 321. 
75 See, e.g., Derek Jinks, September 11 and the Laws of War, 28 YALE J. INT'L L. 1, 9 (2003) 
(arguing that the law of war governs the GWOT). 
76 See, e.g., Marc Cogen, Terrorism and the Laws of War: September 11 and its Aftermath, in 
THE CRIMES OF WAR PROJECT (Nov. 7, 2001), available at 
http://www.crimesofwar.org/expert/attack-cogen.html (stating that absent clear indicia of state 

http://www.crimesofwar.org/expert/attack-cogen.html
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whether the law of international or internal armed conflict should govern 
"hostilities between a state and a non-state group residing abroad."77 

Application of the law of war in the GWOT is difficult in that terrorist acts do 
not fit neatly in the prevailing concepts of war or armed conflict. Moreover, 
most states are reluctant to characterize transnational terrorism as international 
armed conflict "for a fear of conferring a perceived legitimacy to the group and 
i • -»,79 

their acts. 
The Geneva Conventions set out a comprehensive legal framework aimed 

at protecting captured combatants and civilians during armed conflict. Common 
Article 2 provides that the Geneva Conventions apply in all cases of 
international armed conflict.80 Common Article 3 establishes minimum 
standards of treatment for individuals captured during internal armed conflicts 
and provides that in internal armed conflicts each party to the conflict shall 
observe certain minimum standards.81 It should be noted, however, that the 
1977 Additional Protocols to the 1949 Geneva Conventions expanded the 
application of the law of war to "the wars of national liberation."82 The United 
States has not ratified the Additional Protocols. The inclusion of this type of 
conflict within the definition of "international armed conflict" has been rejected 
by the United States. It is an "impermissible expansion of the laws of war and 

sponsorship, there is "no good legal reason to recognize 'terrorist organizations' as combatants 
under the laws of armed conflicts"); Paust, supra note 54, at 683 (commenting that the United 
States "cannot be at 'war' with al Qaeda as such," absent state sponsorship). 
77 See Harold Hongju Koh, The Spirit of the Laws, 43 HARV. INT'L L.J. 23, 26 (2002). See also 
Jason Callen, Unlawful Combatants and the Geneva Conventions, 44 VA. J. INT'L L. 1025, 1069 
(2004) (arguing that the Geneva Conventions do not cover any of the Taliban and al Qaeda 
members captured in Afghanistan). 
78 Jinks, supra note 72, at 19. 

Geneva Conventions, supra note 48, art. 2. In full, this provision provides that: 

In addition to the provisions which shall be implemented in peacetime, the present Convention 
shall apply to all cases of declared war or any other armed conflict which may arise between two 
or more of the High Contracting Parties, even if the state of war is not recognized by one of them 
. . . Although one of the Powers in conflict may not be a party to the present Convention, the 
Powers who are parties thereto shall remain bound by it in their mutual relations . . . . Id. 
81 See id. art. 3. 
82 See Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the 
Protection of Victims of International Armed Conflicts art. 1, June 8, 1977, 1125 U.N.T.S. 3, 7 
[hereinafter Protocol I]; Protocol Additional to the Geneva Conventions of 12 August 1949, and 
Relating to the Protection of Victims of Non-International Armed Conflicts of June 8, 1977, 
U.N.Doc. A/32/144, Annex I, reprinted in 16 I.L.M. 1442 [hereinafter Protocol II]. 
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is one of the stated reservations for the United States' refusal to sign the 
agreement."83 

Article 4 of the third convention states: "Prisoners of war, in the sense of 
the present Convention, are persons belonging to one of the following 
categories, who have fallen into the power of the enemy: (1) Members of the 
armed forces of a Party to the conflict as well as members of militias or 
volunteer corps forming part of such armed forces."84 The article makes it quite 
clear that under GPW, the Taliban soldiers, who represented and defended the 
Afghanistan nation, must be considered POW. Although not recognized by the 
majority of the international community, including the United States, the 
Taliban was the de facto government of Afghanistan during the Operation 
Enduring Freedom (OEF).85 The United States agrees that the Geneva 
Conventions apply to the Taliban, but their failure to distinguish themselves 
properly from the civilian population and their failure to comply with the law of 
war resulted in the refusal of the United States to give Taliban detainees POW 
status pursuant to Article 4 of GPW.86 

After the defeat of the Taliban regime, any remaining armed conflict 
between the coalition forces and organized armed elements of the Taliban 
regime arguably should be characterized as a non-international armed conflict.87 

Common Article 3 applies to the Taliban detainees, but non-international armed 
conflicts do not trigger the Geneva Conventions' full protection.88 All such 
persons are entitled to humane treatment and, in the case of criminal charges, 
fair trial by "a regularly constituted court, affording all the judicial guarantees 
which are recognized as indispensable by civilized peoples."89 The structure 

83 Howard S. Levie, The 1977 Protocol I and the United States, 38 ST. LOUIS U. L.J. 469, 482 
(1993). 
84 GPW, supra note 48, art. 4. 
85 Diane K. Hook, Detainees or Prisoners of War?: The Applicability of the Geneva Convention 
to the War on Terrorism, 58 J. Mo. B. 346, 347 (2002). 
86 See White House Statement, Feb. 7, 2002, supra note 49. 
87 Jinks, supra note 72, at 12. 
88 See, e.g., CHAIRMAN OF THE JOINT CHIEFS OF STAFF INSTRUCTION, INSTR. 5810.01A, 

IMPLEMENTATION OF THE DOD LAW OF WAR PROGRAM para. 5,a (27 Aug. 1999) [hereinafter 
CJCSI 5810.01A] (implementing DoD policy by directing that United States military forces will 
"apply the law of war principles during all operations that are categorized as Military Operations 
Other Than War"). 
89 Geneva Conventions, supra note 48, art. 3. 
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and history of the Geneva Conventions make clear that Common Article 3 
applies in all armed conflicts. 

The non-international armed conflict traditionally involves the concept of 
"civil wars" or "internal conflicts."91 The conflict with al Qaeda does not fit 
well into this paradigm of non-international armed conflict. According to the 
Geneva Conventions and Additional Protocols, this includes all cases of 
declared war or of any other aimed conflict which may arise between two or 
more of the High Contracting Parties, even if the state of war is not recognized 
by one of them.92 Neither Protocol I nor Common Article 3 has provisions 
addressing international armed conflict between a state and a transnational 
terrorist group with no control over a territory. When a state undertakes 
military action in self-defense against a terrorist organization, the terrorists 
themselves do not become privileged combatants under the law of armed 
conflict.93 They are unlawful combatants and are not entitled to POW status.94 

They have no combatant immunity and can be punished for all hostile acts, 
including the killing of soldiers, because they have no right to participate 
directly in hostilities.95 

The September 11th terrorist attacks directly targeted civilians for 
ideological and political purposes. The attacks did not occur in an armed 
conflict within the meaning of the Geneva Conventions. The terrorists are 
unlawful combatants and are not entitled to POW status. However, the Geneva 
Conventions are inadequate to address whether the captured terrorists are 
"protected persons" under GC IV. International treaties, pertaining to non-state 
actors such as al Qaeda, should be developed to address international legal 
inadequacies and gaps concerning transnational terrorists. 

III. Analysis of Terrorist Prosecutions 
A. The Current System of Terrorist Prosecutions 

A state may use two possible legal theories in responding to terrorist acts: 
(1) a law enforcement approach; or (2) a use of armed force approach.96 Until 

See id. (emphasis added). 

Levie, supra note 80, at 479. 

Geneva Conventions, supra note 48, art. 3. 
93 JA 422, supra note 36, at 388. 
94 Id. 

See generally Callen, supra note 74, at 1031 (noting that unlawful combatants are not protected 
under GPW). 
96 ARNOLD, supra note 9, at 310-11. 
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recently, the law enforcement approach has prevailed. This approach 
considers terrorist attacks as criminal acts to be addressed by domestic 
prosecution.98 The doctrine of "universal jurisdiction" allows national courts to 
try cases of the gravest crimes against humanity, even if these crimes are not 
committed in the national territory and even if they are committed by 
government leaders of other states." The concept is not new, though states 
have shown an increasing willingness to enlarge the zone of their jurisdiction 
and to prosecute or extradite those in high places. Universal jurisdiction allows 
the states to define and prescribe punishment for certain offenses in 
international law such as war crimes.100 National jurisdiction over terrorists can 
be obtained through universal jurisdiction. Therefore, any national tribunal can 
try terrorists. 

There is no question that the September 11th attacks violated basic 
criminal statutes. The hijacking of the aircraft involved offenses punishable 
under both the United States law and international law.101 In addition, the acts 
resulted in multiple murders under both the United States federal law and the 
state laws of Pennsylvania, New York, and Virginia.102 There are numerous 
precedents in the United States in which similar acts were dealt with under 
criminal law processes in federal district courts.103 Past examples include trials 
for the bombings of 1993 World Trade Center, 1995 Oklahoma City Federal 
Building, and 1998 U.S. Embassies in Kenya and Tanzania.104 

The United States can hold the trials of the September 11th terrorist 
suspects because the attacks took place on U.S. territory and the majority of 
victims were U.S. nationals.105 The President decided to establish military 
commissions to try terrorists under his constitutional authority as the 

GRAY, supra note 2, at 165. 
98 Mundis, supra note 59, at 321. 
99 Schabas, supra note 13, at 912. 
100 MURPHY, supra note 8, at 286. 
101 See, e.g., Trahan, supra note 11, at 508 (arguing that a U.S. district court or an international 
tribunal would be preferable in terrorist prosecutions). 
102 Jinks, supra note 72, at 42. 
103 Bart DeSchutter, Problems of Jurisdiction in the International Control and Repression of 
Terrorism, in INTERNATIONAL TERRORISM AND POLITICAL CRIMES 383 (M. Cherif Bassiouni ed., 
1975). 
104 Trahan, supra note 11, at 484. 
105 Drumbl, supra note 3, at 54. 
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"Commander-in-Chief."106 Article 21 of the Uniform Code of Military Justice 
(UCMJ) grants jurisdiction to military commissions for those offenders and 
offenses.107 The Military Order requires the Defense Secretary to "set 
regulations for" and to "establish military commissions" (also called "military 
tribunals") to try any non-U. S. citizen who "has engaged in, aided or abetted, or 
conspired to commit, acts of international terrorism."108 The Defense 
Department implemented the Military Order by issuing rules of procedure and 
evidence for the military commissions.109 

B. Overview of Military Commission Procedures 
Military commissions are courts usually set up by military commanders to 

try persons accused of certain offenses during war.110 They are distinct from 
military court-martials. Courts-martial are panels set up to try U.S. service 
members (and during declared wars, civilians accompanying the armed forces) 
under the UCMJ procedures."1 U.S. service members charged with a war crime 
are normally tried before courts-martial.112 

Historically, military commissions have been used in the following 
circumstances: (1) during the existence of martial law; (2) in occupied 
territories; and (3) to detain enemy combatants during hostilities and try those 
who violate the law of war."3 Traditionally, terrorists are tried in federal courts 

See U.S. CONST, art. II, § 2. But see Jinks, supra note 72, at 46 (arguing that the President 
lacks the authority to establish military commissions). 
107 UCMJ art. 21 (2002). 
108 See Military Order, supra note 6, art. 4. 

See Military Commission Order No. 1, Procedures for Trials by Military Commissions of 
Certain Non-United States Citizens in the War Against Terrorism (Mar. 21, 2002), available at 
http://www.defenselink.mil.news/Mar2002/d20020321ord.pdf [hereinafter Military Commission 
Order]. 
110 John M. Bickers, Military Commissions are Constitutionally Sound: A Response to Professors 
Katyal and Tribe, 34 TEX. TECH. L. REV. 899, 922 (2003). 
111 See MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 202(a) (2002) [hereinafter 
MCM]. 
112 Timothy C. MacDonnell, Military Commissions and Court-Martial: Brief Discussion of the 
Constitutional and Jurisdictional Distinctions Between the Two Courts, ARMY LAW., Mar. 2002, 
at 19, 21. 
113 ADDICOT, supra note 16, at 75; Pitts-Kiefer, supra note 37, at 883-84. 

http://www.defenselink.mil.news/Mar2002/d20020321ord.pdf
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under federal statutes, and the Classified Information Protection Act"4 is 
asserted when needed to protect sensitive information.115 

Judges and prosecutors are to be U.S. military officers, reporting to the 
President as the Commander-in-Chief."6 Military commissions will consist of a 
panel of three to seven military officers as well as one or more alternate 
members who have been "determined to be competent to perform the duties 
involved" by the Defense Secretary or his designee."7 The presiding officer 
must be a judge advocate in any of the U.S. armed forces, but need not be a 
military judge."8 The presiding officer has the authority to decide evidentiary 
matters and interlocutory motions, or to refer them to the commission or certify 
them to the "Appointing Authority" for decision."9 The presiding officer has 
the power to close any portion of the proceedings in accordance with the 
Military Commission Order.120 

Military commissions could operate extraterritorially.121 Although the 
procedural rules stipulate that defendants are to be presumed innocent and that 
guilt must be established beyond a reasonable doubt, the commissions do not 
require adherence to rules of evidence used in the United States.122 An 
affirmative vote of two-thirds of the commission members is required for 
conviction and sentence, although a unanimous verdict will be required to 
impose a death penalty.123 In contrast, at courts-martial, "the UCMJ requires a 
three-fourths majority for any sentence exceeding ten years, abides by civil 
court evidentiary rules, permits an accused a say in the composition of the panel 
of judges, is reviewable by a civilian court and, ultimately, by the United States 
Supreme Court, and permits a more generous standard of appellate review."124 

114 18U.S.C. app. § 696, 1-16(2000). 
115 Pitts-Kiefer, supra note 37, at 908. 
116 Military Order, supra note 6, art. 4. 
117 Military Commission Order, supra note 104, art. 5. 
1 1 8 JENNIFER ELSEA, CRS REPORT FOR CONGRESS, THE DEPARTMENT OF DEFENSE RULES FOR 

MILITARY COMMİSSİONS: ANALYSIS OF PROCEDURAL RULES AND COMPARİSON WITH PROPOSED 
LEGİSLATİON AND THE UNIFORM CODE OF MİLİTARY JUSTİCE 11 (Mar. 10, 2004). 
1,9 Id. 
120 Id. 
121 Military Order, supra note 6, art 4. 
122 Military Commission Order, supra note 104, art 5. 
123 Military Order, supra note 6, art 4. 
124 Drumble, supra note 3, at 58. 
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The Military Commission Order provides that only the procedures it 
prescribes or any supplemental regulations that may be established pursuant to 
the Military Order shall govern the trials.125 The Military Order precludes 
military commissions from looking to the UCMJ or other law to fill in any 
gaps.126 The Military Commission Order does not explicitly recognize that 
accused persons have rights under the law.127 Once charges are referred, the 
defendant will have military defense counsel assigned free of cost, but may 
request another judge advocate.1 The accused does not have the right to refuse 
counsel in favor of self-representation.129 The accused has the right to view 
evidence the prosecution intends to present as well as any exculpatory evidence 
known, as long as it is not deemed to be protected under the Military 
Commission Order.130 The accused may also obtain witnesses and documents 
"to the extent necessary and reasonably available as determined by the 
Presiding Officer and subject to secrecy determinations."'31 

GPW would likely not prevent the trial of protected persons before military 
commissions. GPW only requires that protected persons be permitted: (1) free 
choice of counsel; (2) the right to present evidence and call witnesses; and (3) 
rights of appeal "provided for by the laws applied by the court."132 The 
procedures proposed by the Defense Department for use in the military 
commissions appear to protect these most basic rights, at least on the surface.133 

The Military Commission Order establishes a multi-layered appeals 
process. These procedures grant detainees a right of appeal before a "Review 
Panel"; thus, satisfying GPW's appeal requirements.134 They do not provide 
appeal rights to a court (even for a decision to execute) but to another military 

ELSEA, supra note 113, at 17. 

Military Commission Order, supra note 104, art 5. 
129 Id. at 15. 
130 Military Commission Order, supra note 104, art 6. 
131 ELSEA, supra note 113, at 18. 
132 See GPW, supra note 48, arts. 105-06. But see Laura A. Dickinson, Using Legal Process to 
Fight Terrorism: Detentions, Military Commissions, International Tribunals, and the Rule of 
Law, 75 S. CAL. L. REV. 1407, 1417 (2002) (arguing that these "protections" turn out to be almost 
no benefit to the accused at all). 
133 Callen, supra note 74, at 1035. 
134 See Military Commission Order, supra note 104, art 6. 
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panel, to which civilians temporarily can be appointed as military officers.135 

However, a defendant may be able to petition a federal court for a writ of 
habeas corpus to challenge the jurisdiction of the military commission.136 

C. Problem Areas in Military Commission Prosecutions 

There are several reasons for the use of military commissions in the 
GWOT. Military commissions are efficient in the short term. They are easy to 
create and can prosecute international crimes.137 However, military 
commissions are often inconsistent with the principles of international criminal 
law.138 Trials in military commissions will not be open to the public in certain 
circumstances. 139 Given their structure and rules, military commissions may 
well violate the core principles of international law, such as the right to a fair 
trial before an independent court.140 

The role of the commanding officer provides another way to misuse 
military commissions. Unlike other prosecutions, military commissions are 
"commander-driven," and the rules are written on a "case-by-case basis."141 

Military commissions are widely viewed as susceptible to executive pressure 
because they are directly accountable to the military chain of command.142 

Under the UCMJ, the power to convene a general court-martial or a military 
commission is a function of command.143 The power is personal and cannot be 
delegated; the convening authority personally appoints the members of the 
courts-martial or military commissions.144 In theory, this would allow a 

135 Callen, supra note 74, at 1036. 
136 ELSEA, supra note 113, at 22. 
137 William W. Burke-White, A Community of Courts: Toward a System of International 
Criminal Law Enforcement, 24 MICH J. INT'L L. 1, 4 (2002) (noting that the United Kingdom 
convened "the Diplock Courts" to deal with crimes in Northern Ireland and Israel has also relied 
on military justice during "the First Intifada"). 
138 See, e.g., Katyal & Tribe, supra note 50, at 1268 (arguing that the presidential order 
establishing military commissions is inconsistent with international law). 
139 See INTERNATIONAL BAR ASSOCIATION, INTERNATIONAL TERRORISM, LEGAL CHALLENGES AND 
RESPONSES 107 (2003) [hereinafter INTERNATIONAL BAR ASSOCIATION], 

140 See Military Order, supra note 6, art. 4. 
141 Katyal & Tribe, supra note 50, at 1266 (arguing that the current military commissions, as 
constituted, are unconstitutional and suggest that either the federal courts or the UCMJ would be 
better, more constitutional approaches to trying terrorists). 
142 Id. 
143 See MCM, supra note 106, at R.C.M. 504. 
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commander to manipulate the composition of military commissions and could 
produce an unfair trial under improper command influence.145 Besides, the 
captured terrorists at Guantanamo have already been called "killers" by the 
President, who will also have the final review of guilty verdicts coming from 
military commissions.146 It seems that the cases against these captured terrorists 
have been pre-judged by the final review authority. 

The right to a fair trial is recognized by all major political, social, religious, 
and cultural systems.147 The Universal Declaration of Human Rights requires 
everyone be entitled in full equality to a fair and public hearing by an 
independent and impartial tribunal.148 Article 10 of the Universal Declaration 
of Human Rights states: "[ejveryone charged with a penal offense has the right 
to be presumed innocent until proved guilty according to law in public trial at 
which he has had all the guarantees necessary for his defense."149 Even in times 
of war, GPW requires that anyone accused of a crime be afforded "all the 
judicial guarantees which are recognized as indispensable by civilized 
peoples." All the other international conventions contain similar guarantees 
of fair judicial process. 

However, military commissions lack fairness and legitimacy.151 The 
procedures of military commissions do not comport with the Fourth, Fifth, and 
Sixth Amendments, and with what international law requires generally.152 

Attorney-client monitoring, absent a prior court order, violates the Fourth 
Amendment rights. Such interceptions violate the Sixth Amendment right to 
counsel; infringes on the attorney-client privilege and impairs the right to 
counsel. There is also ambiguity on the issue of Habeas Corpus, which requires 

See, e.g., Geofrey Robertson, Demystifying Osama bin Laden: Fair Trials for International 
Terrorists, in FROM SOVEREIGN IMMUNITY TO INTERNATIONAL ACCOUNTABILITY: THE SEARCH 

FOR JUSTICE IN A WORLD OF STATES 228 (Ramesh Thakur & Peter Malcontent eds., 2004) 
(criticizing military commissions as "kangaroo courts"). 
146 Drumbl, supra note 3, at 99. 
14 Stephen C. Thaman, Official Privilege; State Security and the Right to a Fair Trial in the 
USA, in NATIONAL SECURITY AND INTERNATIONAL CRIMINAL JUSTICE 25 (Herwig Roggeman & 

Petar Sarcovic eds., 2002). 
148 See Universal Declaration of Human Rights, G.A. Res. 271 A (III), U.N.GAOR, U.N.Doc. 
A/810 (1948). 
149 Id. art. 10. 
150 See GPW, supra note 48, art. 3. 
151 Drumble, supra note 3, at 69. 
152 Dickinson, supra note 127, at 1422. 
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that a person's detention be explicitly justified.153 The convictions will not be 
subject to direct appellate review because military commissions are not 
considered part of the judicial system.154 The restrictions on the application of 
the Bill of Rights to captured terrorists prohibit the filing of petitions for writ of 
habeas corpus, under penalty of fine, imprisonment, or even death.15 Military 
commissions have a lower due process standard than the UCMJ.'56 

Another problem in terrorist prosecutions is that the accused foreign 
defendants are not given the same rights as any U.S. citizen in a criminal 
prosecution. The Constitution does not protect all defendants tried by the 
United States courts.157 Since World War II, the Supreme Court has withheld 
the procedural and evidentiary protections of the Bill of Rights from 
nonresident alien defendants, both in war time and peace time.158 Military 
commissions are reserved only for non-citizens.159 The United States citizens 
who supported Taliban or al Qaeda cannot face military commissions. 

It is unpersuasive why the protections of the United States criminal justice 
system are limited to United States nationals. However, the Supreme Court 
held that requiring protections for nonresident enemy aliens before the United 
States courts, particularly in war time, would "hamper the war effort by 
diverting resources to supervise and care for aliens before and during hearings 
on petitions for habeas corpus."160 In Quirin the Supreme Court denied habeas 
relief to eight Germans detained during trial by a military commission. They 
were held on charges that they violated the law of war (specifically articles 81 
and 82 of the Articles of War) and that they had committed acts of sabotage and 
spying.161 The Supreme Court upheld the jurisdiction of the commission. The 
Court reasoned that article 15 of the Articles of War gave Congress its authority 
to define and punish offenses against the law of nations and that this included 
sanctioning the jurisdiction of military commissions to try persons for violations 

Jinks, supra note 72, at 46. 
154 Dickinson, supra note 127, at 1412. 
155 Id. 
156 Joshua S. Clover, "Remember, We're The Good Guys": The Classification and Trial of the 
Guantanamo Bay Detainees, 45 S. TEX. L. REV. 351, 374 (2004). 
157 Id. at 392. See also Ex parte Quirin, 317 U.S. 1, 25 (1942) (upholding military trial of enemy 
entering the United States to commit sabotage and the constitutionality of military commissions). 
158 Katyal & Tribe, supra note 50, at 1277. 
159 Military Order, supra note 6, art 4. 
160 See Quirin, 317 U.S. at 24. 
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of the law of war.162 Most notably, the Court refused to be drawn into a 
discussion of the jurisdictional boundaries of military commissions when it 
stated; "we have no occasion now to define with meticulous care the ultimate 
boundaries of the jurisdiction of military tribunals to try persons according to 
the law of war."163 

The Court was reluctant to allow the war criminals standing in federal 
courts because to do so would "hamper the war effort and bring aid and comfort 
to the enemy, diminish the prestige of the United States commanders, and 
would result in a conflict between judicial and military opinion highly 
comforting to the enemies of the United States."164 Nonresident aliens lost 
more procedural protections with the Court's subsequent decisions.165 The 
holdings of the Court made it impossible to provide full procedural rights in the 
United States prosecutions of foreign unlawful combatants.'66 Only U.S. 
citizens and resident aliens have procedural safeguards to a fair trial. 

Thus, inapplicability of the Fourth, Fifth, and Sixth Amendments to the 
foreign defendants in military commissions would allow the United States to try 
captured terrorists with minimal procedural protections.'67 A thorough 
discussion of due process is obviously well beyond the scope of this paper. 
However, the inability of nonresident aliens to receive protection under the Bill 
of Rights would render the procedures and safeguards irrelevant.168 Non-citizen 
terrorists can be detained indefinitely pending trial. Even if acquitted by a 
military commission, some captured terrorists will not be released because of 
national security interests.169 

162 Id. 
163 Id. 
164 Clover, supra note 152, at 391 (citing Ex parte Quirin, 317 U.S. at 40). 
165 See, e.g., In re Yamashita, 327 U.S. 1, 9, 30 (1946) (upholding the legality of military 
commissions). See also United States v. Verdugo Urquidez, 494 U.S. 259, 278 (1990) (noting 
that the historical purpose of the Fourth Amendment was to restrict searches and seizures 
conducted by the United States in domestic matters) (emphasis added). 
166 Katyal & Tribe, supra note 50, at 1300. 
167 Rasul v. Bush, 215 F. Supp. 2d 55, 69, 72 (D.D.C., 2002) (holding that aliens outside the 
sovereign territory of the United States do not have rights to access U.S. courts to enforce the U.S. 
Constitution, that Guantanamo fell outside the sovereign territory of the United States, and that 
although Guantanamo detainees do have international rights, the way to enforce these would be 
through diplomatic channels). 
168 Katyal & Tribe, supra note 50, at 1300. 
69 Drumbl, supra note 3, at 8. 
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While the military commission procedures also entitle defendants the right 
to select as counsel either a military officer or a civilian of their own choice, 
they limit potential candidates. The civilian counsel chosen must: (1) be a U.S. 
citizen; (2) be admitted to practice law in the United States; (3) not have been 
the subject of any sanction or disciplinary action by any court, bar, or other 
competent governmental authority for relevant misconduct; (4) be determined 
eligible for access to classified information; and (5) have signed a written 
agreement to comply with all applicable commission regulations.170 One could 
argue that these limitations effectively nullify a detainee's right under GPW to 
choose counsel freely.171 

Military commissions would be appropriate if they would only be used to 
try violations of the law of war and if they provided the essential procedural 
safeguards for the accused.172 The right to appeal is very important, especially 
in a court specifically devised to deliver the death penalty. The neutrality of the 
judges would also need to be assured either by appeal to a civilian court or by 
the use of federal judges on military commissions. 

The current United States position on the captured terrorists' status is not 
shared in recent U.S. case law. In Hamdan v. Rumsfeld, the court reviewed the 
petitioner's writ of habeas corpus.173 The petitioner challenged the lawfulness 
of the Defense Secretary to try him for alleged war crimes before a military 
commission convened under the "special" Military Order instead of before a 
court-martial convened under the UCMJ.174 The court held that the 
government's "attempt to separate the Taliban from al Qaeda for the Geneva 
Convention purposes finds no support in the structure of the Conventions 
themselves, which are triggered by the place of the conflict and not by what 
particular faction a fighter is associated with."115 The court stated that whether 
a combatant was entitled to the "full panoply of Convention protections" 
offered by triggering of Common Article 2, or only the "more limited 
protections afforded by Common Article 3 . . . the Third Geneva Convention 
applies to all persons detained in Afghanistan during the hostilities there." 176 

Military Commission Order, supra note 104, art 5. 
1 Katyal & Tribe, supra note 50, at 1307. 
2 Id. at 1308. 
3 Hamdan v. Rumsfeld, 344 F. Supp. 2d 152 (D.D.C., 2004). 
4 Id. at 155. 
5 Id. at 161 (emphasis added). 

'6 Id. at 163. In full, Art. 102 of the GPW holds that: 
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The court stated that the government's position would "only weaken the United 
States' own ability to demand application of the Geneva Conventions 
abroad."177 

The most significant argument against military commissions is that, no 
matter how fair they may be in practice, they lack the "perceived legitimacy 
crucial to reconstructing societies and judicial systems" in the wake of serious 
international crimes.178 All these arguments support the fact that these ex post 
facto determinations after the commencement of the GWOT are the wrong way 
for the world's only super power to conduct terrorist prosecutions. Such 
determinations should have been made in advance of capturing terrorists. 
Consequently, trials in U.S. federal courts or in international courts would 
provide significantly greater procedural protections than military commissions. 

IV. Applicability of International Criminal Law 

A. Terrorism and International Criminal Responsibility 

1. Terrorism as a Discrete International Crime 

The concept of international crime is considerably ambiguous. In 
international law, there is particularly no agreed-upon definition of terrorism 
and hence no international crime of terrorism.179 Rather, there are treaty 
provisions for suppression of certain acts, such as "aircraft hijacking" or "drug 
trafficking."1"0 International crimes are particularly serious violations 
prohibited by international law, and entail individual criminal responsibility.181 

A prisoner of war can be validly sentenced only if the sentence has been pronounced by the same 
courts according to the same procedure as in the case of members of the armed forces of the 
Detaining Power, and if, furthermore, the provision of the present Chapter [Judicial Proceedings, 
Chapter III of GPW] have been observed. 
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Almost every international crime is subject to the territorial jurisdiction of the 
states and can be based on customary law or a binding treaty.182 

There are three main facets of terrorism in international law: (1) the acts 
must constitute a criminal offense under most national legal systems (e.g., 
assault, murder, kidnapping, hostage-taking, extortion, bombing, torture, 
arson);183 (2) the acts must be aimed at spreading terror (i.e., fear and 
intimidation) by means of violent action or the threat directed against a state or 
a particular group of people;184 and (3) they must be politically, religiously, or 
ideologically motivated.185 

Terrorist acts are criminal whether perpetrated by individuals acting as 
members of a terrorist group or by state officials.186 In order to have an 
international element, terrorist acts must show a nexus with either an 
international or internal armed conflict.187 They must involve state authorities 
ami exhibit a transnational dimension. Acts of international terrorism are not 
confined to the territory of one state, but cross borders and significantly 
jeopardize the security of other states.188 This international element is 
evidenced by the provisions of several international treaties.189 

Not all terrorist acts amount to international crimes. Terrorist activities 
caixied out within a state are criminal offenses punishable under the law of the 
relevant state.190 Although other states may be bound by treaty obligations to 
cooperate in prosecuting the terrorist perpetrators, it does not render a domestic 
terrorist act an international offense.191 Terrorist acts amount to discrete 
international crimes when: (1) they are not limited in their effects to one state 
only, but transcend national boundaries as far as the persons, the means, and the 
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violence involved are concerned; (2) they are carried out with the support or 
the toleration of the state where the terrorist organization is located;19" (3) they 
are a concern for the whole international community and a threat to the peace;194 

or (4) they are very serious or large-scale.195 Today the world has encountered a 
new kind of terrorism that requires new types of legislation and strategies.196 

International criminal law must constantly evolve in order to meet the new 
terrorist challenges. 

2. Individual Criminal Responsibility 
Under international criminal law, direct responsibility attaches to those 

who order, plan, or aid and abet by acting in common criminal enterprise with 
others for the commission of a crime.197 In the September 11th attacks, directly 
responsible perpetrators are those who hijacked the planes and killed the 
passengers and others.'98 Those who assisted them in various ways are 
responsible too.199 There are numerous decisions holding that terrorist attacks 
cannot be considered offenses of a political character.200 Violent crimes 
committed by terrorists and other political activists do not constitute political 
offenses unless the crimes form part of an action aimed to overthrow the 
state.201 

Unlike most fields of international law, the primary obligations imposed by 
international criminal law are on individuals, not on states.202 In many ways, 
the main purpose of international criminal law is to deter and punish individuals 
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who commit international crimes.203 International law recognizes the right of 
states to exercise jurisdiction over individual perpetrators of international 
crimes.204 Jurisdiction may be exercised by: (1) the state where the crime 
occurred; (2) the state of nationality of the suspects; (3) the state of nationality 
of the victims; and, (4) for certain serious international crimes, all states, based 
on universal jurisdiction.205 

International jurisdiction can be exercised by the state on whose territory a 
crime is committed.206 Many other states lost nationals in the September 11th 
attacks. International law allows them to exercise jurisdiction as well.207 

Moreover, the September 11th attacks amount to international crimes under 
international law due to their international character and any state may 
prosecute those crimes.208 

B. A Historical Look at Prosecuting International Terrorism 

1. The Search for International Consensus 

Historical efforts for prosecuting terrorism were at first unsuccessful. The 
reason for failure in prosecuting terrorism is that "[sjtates, acting in accordance 
with their political or ideological preferences refuse requests for the extradition 
of terrorists to whom they offer refuge, financial support and even weapons."209 

For example, the former Taliban government in Afghanistan refused to extradite 
al Qaeda terrorists.210 Throughout history, most counter-terrorism measures 
came from the domestic level, not the international level.2" Therefore, it is 
unfortunate that international organizations, such as the United Nations, have 
been a "secondary combatant" in the GWOT.212 
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An endeavor towards the jurisdiction of terrorists in international courts 
followed the assassination of King Alexander I of former Yugoslavia in 
Marseille on October 9, 1934. This event led to the "Convention for the 
Prevention and Repression of Terrorism" and the "Convention for the Creation 
of an International Criminal Court" in 1937.213 Numerous states had been 
expected to sign these two conventions, however, neither convention ever 
entered into force.214 In 1954, the "Draft Code of Offences Against the Peace 
and Security of Mankind" proposed punishment for supporting terrorist 
activities in another state as well as punishment for toleration of organized 
activities aimed at the carrying out of terrorist acts in another state.215 This draft 
code was never entered into force either.216 

On the other hand, the U.N. General Assembly imposed a duty on states 
"to refrain from organizing, instigating, assisting, or participating in terrorist 
acts in another state or acquiescing in organized activities within its territory 
directed towards the commission of such acts, when the act referred to in the 
present paragraph involves a threat or use of force."217 However, the attempt 
made by the United States to create legally binding cooperation through the 
adoption of a "Convention for the Prevention and Punishment of Certain Acts 
of Terrorism" was unsuccessful.218 

The "European Convention on the Suppression of Terrorism" was signed 
under the auspices of the Council of Europe by seventeen member states on 
January 27, 1977 and came into force in 1978.219 This convention expresses 
clearly its member states' conviction that "extradition is a particularly effective 
measure" for ensuring the perpetrators of acts of terrorism do not escape 
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prosecution and punishment.220 The convention provides that certain terrorist 
acts shall not be regarded as political offenses for the purposes of extradition.221 

In other international criminal law conventions on terrorism, the tendency 
has been to include very short provisions relating to prosecution and 
extradition.222 The political considerations in international criminal law have 
been a deterrent to the inclusion of terrorism in those conventions.223 Terrorism 
has not been included among the international crimes enumerated in either the 
"Draft International Criminal Code" or the "Statutes for the International 
Criminal Courts."224 The reason for this probably lies in the desire to avoid 
political and ideological conflicts with the liberation movements that to some 
extent make use of terrorist methods.225 

2. The Lockerbie Case and the United Nations Actions 

The general strategy in prosecuting international terrorism was changed by 
a major event - the Lockerbie bombing. This event prompted an international 
effort against terrorism. In 1988, Pan Am flight 103 was downed in a terrorist 
attack over Lockerbie, Scotland. Following an investigation, the United States 
and the United Kingdom indicted two Libyan nationals and demanded their 
extradition from Libya.226 

In 1992 the U.N. Security Council issued Resolution 731 condemning the 
destruction of the Pan Am flight and restated state responsibility to prevent 
terrorism.227 The resolution begins with a powerful statement: "The Security 
Council, [d]eeply disturbed by the world-wide persistence of acts of 
international terrorism in all its forms, including those in which States are 
directly or indirectly involved, which endanger or take innocent lives, have a 
deleterious effect on international relations and jeopardize the security of States 
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. . . ,"228 Resolution 731 was a warning to the Libyan government and to all 
other governments involved in terrorism. It established an important precedent 
requiring states to treat terrorism as a crime and to hold states responsible if 
they do not.229 The United States government responded, "[t]his type of 
concerted multilateral response to terrorism serves as an important deterrent to 
states considering support for terrorist acts or groups."230 The next Security 
Council actions concerning the Lockerbie case established sanctions against 
Libya in response to its "failure to respond positively" to the earlier requests.231 

Resolution 748 declared intentions to punish Libya through an arms embargo 
and travel restrictions on Libyan nationals.232 

Finally in 1998, the issue was resolved. Libya agreed to allow the suspects 
to be tried in a court in the Netherlands, under Scottish law.233 On January 31, 
2001, the Scottish Court in the Netherlands rendered its verdict in the Pan Am 
103 bombing trial.234 The court found one of the two Libyan defendants guilty 
of murder and sentenced him to a minimum of twenty years imprisonment.235 

The Lockerbie case is very important for the future of multilateral action against 
international terrorism because it shows the increasing power of international 
law. Resolution 1368, issued immediately after the September 11th attacks, 
"would not have been adopted were it not for the precedents set with the 
sanctions regimes in the 1990s."236 

Before the September 11th attacks, in 1999 the U.N. Security Council 
again stepped up its counter-terrorism efforts in passing Resolution 1267.237 

The resolution created a terrorism committee and condemned the sheltering of 
terrorists within Taliban territory concerning the conflict in Afghanistan and the 
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Taliban.238 It required economic sanctions and embargos on the Taliban.239 

Osama bin Laden was already under indictment for the embassy bombings.240 It 
also demanded the extradition of Osama Bin Laden to "appropriate authorities 
in a country where he has been indicted, or to appropriate authorities in a 
country where he will be returned to such a country, or to appropriate 
authorities in a country where he will be arrested and effectively brought to 
justice."241 

Both the Lockerbie case and the resolution concerning the Taliban required 
the extradition of the suspects to the countries in which they were indicted. 
They raised another issue of international law: the aut dedere aut judiciare 
principal essentially requires states either "extradite" an indicted person or 
"prosecute" him.242 However, it is very poorly defined and leaves ambiguous 
which part takes priority - to extradite or to prosecute.243 It is not clear under 
what circumstances either should be required. 

3. Terrorism and the International Criminal Court 

a. The Background to the Rome Statute 

The Rome Treaty of the International Criminal Court (ICC) is one of the 
most important developments in international criminal law.244 The ICC is the 
first permanent international tribunal with a global jurisdiction to try individuals 
for criminal violations of international humanitarian law.245 The ICC aimed to 
help deter international crimes while protecting international peace and 
security.246 The failings of national prosecutions such as those in former 
Yugoslavia and Rwanda suggest that international prosecutions are the best 
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method for ensuring procedural rights for terrorist prosecutions." The ICC 
seems to provide a useful tool for prosecuting terrorist suspects, because it 
reduces the appearance of victor's justice. 

The ICC's success depends upon acceptance by the international 
community. However, the ICC is not a serious alternative to the present system 
of criminal jurisdiction.248 The court shall be complementary to national 
criminal jurisdictions.249 Complementarity holds that the ICC may only 
exercise jurisdiction if a "good-faith prosecution is not carried out by the 
accused's state."250 The ICC is a court of last resort. 

In the rush to create a powerful and independent court in Rome, there was 
a refusal to constrain the ICC's powers in any meaningful way.251 The treaty 
created a self-initiating prosecutor, answerable to no state or institution other 
than the ICC itself.252 The United states had serious concerns about the ICC's 
power. 

[T]he treaty threatens the sovereignty of the United States. The Court, as 
constituted today, claims the authority to detain and try American citizens, even 
though our democratically-elected representatives have not agreed to be bound 
by the treaty. While sovereign nations have the authority to try non-citizens 
who have committed crimes against their citizens or in their territory, the United 
States has never recognized the right of an international organization to do so 
absent consent or a U.N. Security Council mandate . . . . [W]e believe that by 
putting U.S. officials, and our men and women in uniform, at risk of politicized 
prosecutions, the ICC will complicate U.S. military cooperation with many 
friends and allies who will now have a treaty obligation to hand over U.S. 
nationals to the Court - even over U.S. objections . . . . The United States has a 
unique role and responsibility to help preserve international peace and security. 
At any given time, U.S. forces are located in close to 100 nations around the 
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world conducting peacekeeping and humanitarian operations and fighting 
inhumanity . . . ,253 

Although the United States signed the ICC Treaty on December 31, 2000, 
on May 6, 2002, the United States formally notified the United Nations that the 
United States does not intend to become a party to the ICC Statute.254 The 
United States was apparently concerned that if it had remained a signatory to 
the treaty, the United States might be obliged to refrain from acts which would 
defeat the object and purpose of the treaty.255 Shortly after the ICC was 
established, Congress passed the "American Service Members Protection Act of 
2002" to try to insulate American troops from prosecution by the ICC.256 The 
law also authorized the President to use "all means necessary and appropriate to 
bring about the release of United States citizens held by or for the ICC."257 It 
barred the United States government from cooperating with the ICC.258 

To protect its soldiers from the ICC, the United States asked in 2002 that 
the U.N. Security Council pass a resolution that protected U.N. peacekeepers 
from non-ratifying states (e.g., the United States) from the jurisdiction of the 
ICC.259 Under the Rome Treaty, the Security Council has the power to delay 
any prosecution for renewable twelve-month periods.260 The United States, by 
threatening to withdraw its peacekeepers from Bosnia, East Timor, and other 
regions, proposed a solution that would automatically renew every year unless 
the U.N. Security Council affirmatively cancelled it - a decision that the United 
States could veto.261 The United States finally settled for Resolution 1422.262 

As a second protection, the United States began seeking, "as a condition of 
foreign aid," that other countries sign bilateral agreements promising immunity 
to the United States troops on their territory.263 These so-called "Article 98 
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Agreements" have been signed by 92 countries; including those who are parties 
to the ICC.264 However, it is interesting to note that the International Criminal 
Tribunal for the former Yugoslavia (ICTY) has jurisdiction over the United 
States service members265 and, unlike with the ICC, the United States did not 
object to this jurisdiction. 

b. Exclusion of Terrorism from the International Criminal Court Statute 

The captured terrorists cannot be tried by international courts because 
terrorism is not listed as a crime in the statutes of those courts. It is interesting 
to note that, during the Rome Conference, several states expressed the wish to 
include acts of international terrorism under the ICC jurisdiction.267 For 
example, Turkey supported the argument that international terrorism should fall 
within the ICC jurisdiction under the heading of "crimes against humanity." 
During the eighth session of the Preparatory Commission for the International 
Criminal Court (PCICC), Turkey submitted a document in which it asserted that 
acts of terrorism constituted some of the most significant threats to international 
peace and security.269 Moreover, it opined that the global community should 
not have to wait to amend the Rome Statute and to recognize terrorism as a 
particularly international crime.270 

Turkey suggested a pragmatic approach to tackling the issue of terrorism 
and to broadening the jurisdiction of the court. Turkey argued that law must 
adapt to reality.271 It also underlined two possible avenues by which to enact 
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effective changes that would place terrorism in a specific category of crimes.272 

Turkey's objective was to create a category of crimes separate from those 
already explicitly enumerated in the Rome Statute.273 However, the proposal to 
include international terrorism under the ICC jurisdiction as a crime against 
humanity met with disapproval.274 The jurisdiction over international terrorism 
was never explicitly granted to the ICC. The non-inclusion of terrorism as a 
crime against humanity was one reason that Turkey abstained from voting to 
adopt the Rome Statute.275 

The United States delegation firmly opposed the inclusion of terrorism in 
the ICC Statute.276 The United States' objection was reasonable because, as 
mentioned above,277 there is no international consensus on the definition of 
international terrorism as a crime under international law. The American 
delegates provided four grounds to justify their decision to reject the proposed 
inclusion of terrorism: (1) the offense was not well defined; (2) in their view 
the inclusion of this crime would politicize the ICC; (3) some acts of terrorism 
were not sufficiently serious to warrant prosecution by an international tribunal; 
and (4) prosecution and punishment by national courts were considered more 
efficient than by international tribunals.278 

Some still argue that acts of international terrorism qualify as crimes 
against humanity under the ICC Statute and that crimes of terrorism can be tried 
on an international level.279 Turkey argued that terrorism was an act of crimes 
against humanity. However, terrorism cannot be a crime against humanity 
because it does not include acts "part of a widespread or systematic attack."280 

Although the ICC could assert jurisdiction over acts of international 
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terrorism,281 terrorism is omitted from the ICC's jurisdiction on the basis of the 
lack of an accepted definition.282 

Even if there were a universally accepted definition of terrorism and the 
ICC Statute included terrorist acts as crimes, the September 11th attacks could 
not be adjudicated there for two reasons: (1) the United States has not ratified 
the Rome Treaty establishing the ICC; and (2) the terrorist attacks occurred 
before the actual establishment of the ICC. The ICC's prospective jurisdiction 
commenced after July 1, 2002.283 Moreover, the ICC cannot become a viable 
alternative because the ICC will be complementary to national criminal 
jurisdictions and the United States is willing and able to exercise criminal 
jurisdiction over these crimes. Therefore, the ICC is not a serious alternative to 
the present system of criminal jurisdiction over the captured terrorists. 

C. Universal Jurisdiction of Terrorism 

"International criminal law aspires to prosecute alleged perpetrators of 
grievous human rights abuses."284 In the past three decades, the concept of 
"universal jurisdiction" and the enforcement of international criminal law have 
expanded.285 International law provides that there are certain offenses over 
which any nation may have jurisdiction.286 These offenses are considered so 
heinous that any state may prosecute them.287 Several crimes have such 
universal interest that international conventions have been aimed at their 
elimination: these include piracy, slave trade, war crimes, hijacking, sabotage 
in civil aircraft, and genocide.288 

These features in particular were underscored by the U.N. Security Council 
in Resolution 1368, adopted in the wake of the September 11th terrorist 

281 ICC Statute, supra note 237, art 16. 
282 Martinez, supra note 14, at 17. 
283 Proulx, supra note 25, at 1026. 
284 Mark A. Drumbl, Toward Criminology of International Crime, 19 OHIO ST. J. ON DISP. 
RESOL. 263 (2003). 

285 Christopher L. Blakesley, Extraterritorial Jurisdiction, in INTERNATIONAL CRIMINAL LAW: 
PROCEDURAL AND ENFORCEMENT MECHANISMS (vol. II) 72 (M. Cherif Bassiouni ed., 1999). 
286 Schabas, supra note 13, at 913. 
287 Burke-White, supra note 132, at 14. 
288 BASSIOUNI, supra note 174, at 83. See also The Restatement (Third) of the Foreign Relations 
Law of the United States § 404 (1987) (citing "piracy, slave trade, attacks on or hijacking aircraft, 
genocide, war crimes, and certain acts of terrorism" as examples). 



2005 The Role of International Criminal Law in the Global War on Terrorism 37 

attacks.289 The resolution "unequivocally" condemned "in the strongest terms 
the horrifying terrorist attacks which took place on 11 September 2001 in New 
York, Washington D.C., and Pennsylvania" and regarded such acts, "like any 
act of international terrorism, as a threat to international peace and security."290 

The resolution also calls on all states "to work together urgently to bring to 
justice the perpetrators, organizers, and sponsors of these terrorist attacks; ... 
those responsible for aiding, supporting, or harboring the perpetrators, 
organizing, and sponsors of these acts will be held accountable."291 

Today national courts play a significant role in terrorist prosecutions. 
Nearly every international crime is subject to territorial jurisdiction of the courts 
of some states.292 National courts are close to the acts in question. National 
courts often have the best access to information, evidence, and testimony about 
the alleged events.293 

There are, however, significant dangers in national prosecution of 
international crimes. First, national courts are more likely to be biased or 
politically motivated than the international courts. The very proximity to the 
crime, the local press coverage, and the searing pain of knowing victims and 
survivors may undermine the fairness of the procedure.294 Second, the quality 
of justice in national courts differs dramatically. While some states have well-
developed legal systems, others lack even the most rudimentary legal tools.295 

Third, in the prosecution of international crimes, there is often a need to 
convince both a local and a global polity of the fairness of the proceedings and 
the legitimacy of justice rendered.296 National courts are least likely to be 
viewed as fair and unbiased by outside observers.297 

There is a growing trend to include terrorism in universal jurisdiction.298 

International terrorism is so heinous and so widely condemned that any state 
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that captures the offender may and should prosecute and punish the offender 
"on behalf of the world community."299 Although interest is growing, terrorism 
has not yet achieved sufficient support to be included in universal jurisdiction. 
International terrorism is still a political challenge expressed through criminal 
activity.300 One thing is certain, however, political considerations have largely 
hampered the opportunities for rendering international criminal law more 
effective.301 There is still no agreement on the definition of terrorism as an 
international crime under international law. Thus, as an offense it does not 
attract universal jurisdiction. 

Given the above considerations, domestic courts will continue to play a key 
role in terrorist prosecutions. Today nearly all domestic courts can prosecute 
the constituent elements of international crimes, such as murder.302 A 
significant number of states have also enacted the necessary domestic 
legislation to prosecute terrorists.303 Examples of local courts being used to 
prosecute international crimes are numerous. Even in the United States, 
domestic courts have been used for the prosecution of international crimes 
including piracy, slave trading, and, more recently, international terrorism.304 

While the United States practice in this regard is limited, other states are far 
more progressive and have provisions covering international crimes in their 
domestic laws.305 

D. Other Options for Dealing with Terrorism 
7. Available Forums for Prosecuting Terrorists 
a. Other International Forums 
Antiterrorist conventions expect that national courts prosecute terrorist 

crimes. ' However, national courts are recognized not to be the most effective 
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forum. Although the role of national courts in the prosecution of international 
crimes is increasing, alternative forums have been proposed including 
international criminal courts or "hybrid" courts composed of a mixture of 
national and foreign judges.308 

Of course, the ICC is not the only model in prosecuting terrorists. If 
national courts do not want to or are unable to try terrorism offenses, there are 
several other models for prosecuting international crimes. Ad hoc international 
tribunals may still be created under the auspices of the U.N. as done in the 
former Yugoslavia and Rwanda.309 International cooperation in prosecuting 
terrorists is essential in the GWOT, even if international criminal law 
enforcement is not perfect.310 Trial before international tribunal could occur 
before various panels of judges - even judges from Muslim countries. Such 
diversity could prevent potential accusations of "victor's justice."3" 

It is necessary to develop international criminal law enforcement. States 
must delegate authority to judicial bodies for international criminal law to 
apply.312 International criminal law cannot enjoy long-term credibility if it 
becomes an instrument of hegemony for powerful states.313 All countries must 
work together to bring the terrorists to justice.314 International criminal courts 
will only help to ensure that domestic jurisdiction will conform to the minimum 
standards of international law.315 Most terrorist cases will still be dealt with in 
domestic courts. Terrorism will more effectively be addressed by national 
prosecutions, but states can take coordinated action if necessary. 

b. Semi-Internationalized Courts 

The semi-internationalized courts are part of the domestic justice systems 
of their host countries, but include a mix of local and international judges who 
apply both international and domestic law.316 Such courts are currently in 
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